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PREFACE

TO THE FIFTH EDITION.

Sixce the first edition of this book was published,
three and thirty years ago, an unprecedented degree
of attention has been given to the Medical Jurisprudence
of Insanity, and been followed by a remarkable improve-
ment of its condition. Treatises upon it have multiplied,
the chapter devoted to it in general works on Medical
Jurisprudence has evinced a better conception of the
subject, medical journals have abounded with its records,
and medical societies have freely and frequently discussed
the questions it has raised. The change of sentiment
implied in these facts has not been confined to the med-
ical profession. The bench and the bar have yielded
more or less to the progress of ideas, and, in spite of
some attempts to maintain the old landmarks, they have,
on the whole, liberally responded to the requirements
of science. Society, too, has become more tolerant of
innovations upon the time-honored philosophy of crime,
and more willing to accept the conclusions of science.
These results may be attributed partly, no doubt, to the
more active spirit of inquiry that has pervaded every
department of thought, but chiefly to the larger and
more intelligent attention given to mental disorders by

5728R0



iv PREFACE TO THE FIFTH EDITION.

means of institutions devoted expressly to their treat-
ment that have been established throughout the civilized
world. )

Of the abundant accessions to our knowledge that
have been made since the last edition of this work
"appeared, I have availed myself as far as my limits
would properly allow. While I have been obliged to
leave much of it unused, though abounding with interest
to the intelligent reader, I have noticed, I believe, every
new development of scientific observation of much prac-

tical value.
I. R.

March 1, 1871,



FROM THE PREFACE -

TO THE FIRST EDITION.

- NorwiTBsTANDING the great prevalence of insanity in
Great Britain, and the vast amount of property affected
by legal regulations and decisions respecting it, yet the
English language does not furnish a single work in
which the various forms and degrees of mental derange-
ment, are treated in reference to their effect on the rights
and duties of man. Dr. Haslam's tract on Medical
Jurisprudence as it relates to Insanity (1807), which
was republished in this country in 1819, by Dr. Cooper,
in a volume of tracts by various English writers on
different subjects of medical jurisprudence, though
abounding in valuable reflections, is altogether too brief
and general, to be of much practical service as a book
of reference. Among a few other works more or less
directly concerned with this subject, or in which some
points of it are particularly touched upon, the ITnquiry
concerning the Indications of Insanity (1830), by Dr.
Conolly, late Professor in the London University, is
worthy of especial notice in this connection, for the
remarkable ability and sound judgment with which all
its views are conceived and supported. Though not
entirely nor chiefly devoted to the legal relations of the
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insune, yet the medico-legal student will find his views
of insanity enlarged and improved by a careful perusal
of it; and every physician will do well to ponder the
suggestions contained in the chapter on the ¢ Duties of
medical men when consulted concerning the state of a
pritient’s mind.”  In the JubemexTs of Sir John Nicholl
(contuined in Haggard, Phillimore, and Addams’s Re-
ports), in the Feclesiastical Courts, which in their juris-
diction of wiLLs have frequent occasion to inquire into
the effect of mental diseases on the powers of the mind,
nre ulso to be found, not only some masterly analyses of
heterogencous and conflicting evidence, but an acquaint-
anee with the phenomena of insanity in its various forms,
thut would he ereditable to the practical physician, and
an applieation of it to the case under consideration, that
stisfles the most cantious with the correctness of the
decision, _

In Germany this branch of legal medicine has received
o little more attention, and in a work, entitled, Die
Iychologic in ihren Hauptanweendungen auf die Rechts-
Prlege (Psychology in its chief” Applications to the Ad-
ministration of Justice), by J. C. Hoffbauer, a Doctor
of Lawx and Protessor in the University of Halle, and
published in 1808, we had, till quite recently, the only
complete and methodieal treatise on insanity in - connec-
tion with itz legad relations, 1t bears the impress of a
phitasophical mimd accustomed to observe the mental
operations when under the intluence of disease : it con-
tains A happ amabisig of svne states of mental impair-
went ;i dactiines ane generth correet, and in many
antanees 1 advanee of his owg, and even of our time.
Hafhaner, however, net heinge 2 practival physician.
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was less disposed to consider insanity in its pathological
than in its psychological relations, and consequently has
attached too little importance to its connection with phy-
sical causes, and to the classification and description of
its different forms by means of which they may be
recognized, and distinguished from one another. It is
also too deeply imbued with the peculiar metaphysical
subtleties, in which his countrymen are so fond of in-
dulging, to suit the taste or convenience of the English
reader. It has been translated into French by Dr.
Chambeyron, with many valuable notes by Esquirol and
Itard.

In France, M. Georget has cultivated this field of
inquiry with a success proportioned to his indefatigable
zeal and diligence ; and his various writings will ever be
resorted to by future inquirers, as they have been by the
author of the present work, as to a fund of original and
interesting information. Having long been devoted to
the study of insanity, and especially to the observation
of the manners and character of the insane, he was.
peculiarly well qualified to treat this subject in a spirit
corresponding to the present condition of the science.
His work entitled, Des Maladies mentales considérées
dans leurs rapports avec la législation civile et criminelle
(1827), is an admirable manual, and though but a hum-
ble brochure, it yet abounds with valuable information,
and is pervaded by sound and philosophical views. In
his Examen médical des procés criminels des nommés
Feldtman, Léger, Lecouffe (1825), and his Discussion
médico-légale, sur la Folie (1826), as well as a sequel to
the last, entitled, Nouvelle discussion médico-légale sur
la Folie (1828), he has collected accounts of numerous
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criminal trials in which insanity was pleaded in defence
of the accused, and has taken the occasion to discuss the
many important questions' to which they give rise. In
the course of these discussions there is scarcely a dark
or disputed point in the whole range of the subject,
which he has not examined with great ability; and if
he has not always settled them satisfactorily to the un-
prejudiced inquirer, he has at least afforded him the
means of forming more clear and definite views.
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MEDICAL JURISPRUDENCE

oF

INSANITY.

PRELIMINARY VIEWS.

StaTtoTes were framed and principles of law laid down,
regulating the legal relations of the insane, long before phy-
sicians had obtained any accurate notions respecting their
malady ; and, as might naturally be supposed, error and
injustice have been committed to an incalculable extent under
the sacred name of law. The actual state of our knowledge
of insanity, as well as of other diseases, so far from being what
it has always heretofore been, is the accumulated result of the
observations which, with more or less accuracy and fidelity,
have been prosecuted through many centuries, under the
guidance of a more or less inductive philosophy. In addi-
tion to the obstacles to the progress of knowledge respecting
other diseases, there has been this also in regard to insanity,
that, being considered as resulting from a direct exercise of
divine power, and not from the operation of the ordinary laws
of nature, and thus associated with mysterious and super-
natural phenomena confessedly above our comprehension, in-
quiry has been discouraged at the very threshold by the fear
of presumption, or, at least, of fruitless labor. To this super-
stition we may look as the parent of many of the false-and
absurd notions that have prevailed relative to this disease, and

especially of the reckless and inhuman treatment once univer-
1
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sally bestowed on its unfortunate subjects. Instead of the
. kindness and care so usually manifested towards the sick, as if
it were a natural right for them to receive it; instead of the
untiring vigilance, the soothing attention, the lively solicitude
of relatives and friends, — the patient, afflicted with the severest
of diseases, and most of all dependent for the issue of his fate
on others, received nothing but looks of loathing, was banished
from all that was ever dear to him, and suffered to remain in
his seclusion uncared for and forgotten. In those receptacles
where' living beings, bearing the image and superscription of
men, were cut off from all the sympathies of fellow-men, and
were rapidly completing the ruin of their spiritual nature,
there were scenes of barbarity and moral desolation, which no
force of language can adequately describe. The world owes
an immense debt of gratitude to the celebrated Pinel who, with
an ardor of philanthropy that no discouragement could quench,
and a courage that no apprehension of danger could daunt,
succeeded, at last, ih removing the chains of the maniac, and
establishing his claims to all the liberty and comfort which his
malady had left him capable of enjoying. With the new aspect
thus presented, of the moral and intellectual condition of this
portion of our race, the medical jurisprudence of insanity
became invested with an interest that has led to its most
important improvements.

§ 2. In all civilized communities, ancient or modern, some
forms of insanity have been regarded as exempting from the
punishment of crime, and, under some circumstances at least,
as vitiating the civil acts of those who are affected with it.
The only difficulty, or diversity of opinion, consists in de-
termining who are really insane, in the meaning of the law;
which has been content with merely laying down some general
principles, and leaving their application to the discretion of the
judicial authorities. Inasmuch as the greatest possible variety
is presented by the mental phenomena in a state of health, it
is obvious that profound study and extensive observation of
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the moral and intellectual nature of man can alone prevent us
from sometimes confounding them with the effects of disease. .
It would seem, therefore, an almost self-evident proposition,
that a certain knowledge of the mind, in its healthful state, is
an essential preliminary to the attainment of correct ideas con-
cerning its diseased manifestations. If, in addition to this, it
is considered, that opinions on the nature of insanity, viewed
solely in the light of a disease,— of a derangement of the
physical structure,— have been constantly changing for the
better, it follows of course, that its legal relations, which
should be determined in some measure by our views of its
nature, ought to be modified by the progress of our knowledge.
That much of the jurisprudence of insanity, in times past,
should bear marks of the crude and imperfect notions that
have been entertained of its pathological character, is not to
be wondered at; but it is a matter of surprise that it should
be adhered to, as if consecrated by age, long after it has ceased
to be supported by the results of more extensive and better
conducted inquiries. It is to be feared that the principles laid
down on this subject by legal authorities have been viewed
with too much of that reverence which is naturally felt for the

opinions and practices of our ancestors ; and that innovations
have been too much regarded, as the offspring rather of new-
fangled theories, than of the steady advancement of medical
science. “ We own,” says one of them with commendable .
candor, ¢ that we cannot attribute the fuss that has been made
about monomania duzing the last two years to any new lights
that have been thrown on the nature or structure of the mind.
We are far more inclined to ascribe it to that sickly humanity
for which our juries have latterly become proverbial, and which
generally has crept more into fashion than quite becomes the
sturdy manliness for which our countrymen have long been
celebrated. Our fathers and grandfathers troubled their heads
but little with such subtleties in criminal proceedings; if their
practice was less remarkable for its humanity, it c.ertainly was
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more distinguished for good sense than our own.”! Who shall
. measure the extent of that feeling in the community, expressed
in this honest avowal of a preference for the good old times
when the plea of insanity was seldom heard, and an Old Bailey
judge, undisturbed by the interference of counsel, could com-
fortably try and sentence to the gibbet some half-dozen offend-
ers in a single morning? In their zeal to uphold the wisdom
of the past from the fancied desecrations of reformers and
theorists, the ministers of the law seem to have forgotten that,
in respect to this subject, the real dignity and respectability of
their profession are better upheld, by yielding to the improve-
ments of the times, and thankfully receiving the truth from
whatever quarter it may come, than by turning away with
blind obstinacy from every thing that conflicts with long-
established maxims and decisions. In the course of the review
proposed to be taken of the principles that have regulated the
civil and criminal responsibilities of the insane, the reader will
have constant opportunity to witness the influence of the spirit
above condemned ; and be inclined, perhaps, to consider it as
the source of that striking difference, presented by the sciences
of law and medicine, in the amount of knowledge they respec-
tively evince on the subject of insanity.

§ 3. Legislators and jurists have done little more, than
merely to indicate some of the most obvious divisions of in-
sanity, without undertaking anything like a systematic clas-
sification of its various forms. In the Roman law, the
insane, or dementes, are divided into two classes: those
whose understanding is weak or null, mente capti, and those
who are restless and furious, furiosi. The French and Prus-
sian Codes make use of the terms démence, fureur, tmbécillité,
without pretending to define them. The English Common
Law originally recognized but two kinds of insanity, tdiocy
and lunacy, the subjects of which were designated by the term,
non compotes mentis, which was used in a generic sense, and

, ! Bir George Stephen: Juryman's Guide.



PRELIMINARY VIEWS. 5

meant to embrace all who, from defect of understanding, re-
quire the protection of the law. An occasional attempt has
been made by jurists, to attach some definite ideas to these
terms, and to point out the various descriptions of persons to
whom they may be applied. Lord Coke says, there are four
kinds of men, who may be said to be non compotes mentis : —
1. An idiot, who, from his nativity, by a perpetual infirmity is
non compos; 2. He that by sickness, grief, or other accident,
wholly loseth his memory and understanding; 8. A lunatic
that hath sometimes his understanding, and sometimes not,
aliquando gaudet lucidis intervallis ; and therefore he is called
non compos mentis, 80 long as he hath not understanding ; 4. He
that by his own vicious act for a time depriveth himself of his
memory and understanding, as he that is drunken.!

§ 4. Nothing can show more plainly how imperfect were the
notions of the early law-writers concerning insanity, than this
classification of insane persons, and their attempts to define
the several classes. An idiot is defined to be a person who
cannot count or number twenty pence, or tell who was his
father or mother, or how old he is, 80 as it may appear that he
hath no understanding of reason, what shall be for his profit or
what shall be for his loss; butif'he have sufficient understand-
ing to know and understand his letters, and to read by teaching
or information, he is not an idiot.2 Now the truth is, that
many of those whose idiocy is unquestionable, are capable of
attaining the kind of knowledge herein specified, by means of
the ordinary intercourse with men, or of special teaching. The
entire loss of memory and understanding, attributed to the
second class, is observed only as a sequel to madness or some
other disease, or as the result of some powerful moral causes ;
so that if this is to be considered an essential character of mad-
ness, by much the larger proportion of madmen will be alto-
gether excluded from this classification ; for, instead of wholly

! Coke’s Littleton, 247 a.
* 1 Fitzherbert, Natura Brevium, 683, ed. 1652.
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losing their understanding, they are for the most part perfectly
rational on some topics, and in some relations of life; and a
little effort is frequently necessary, in order to detect the fact
of the understanding being at all impaired. Judging from the
almost exclusive use of the term lunacy, and the frequent ref-
erence to lucid intervals, the intermittent character of madness
was either more common, some hundreds of years since, or,
which is more probable, in consequence of the general belief in
its connection with lunar influences, this intermission was im-
agined to occur far oftener than it really did. This certainly
is a more reasonable explanation than the idea that the course
of nature has changed, so thatlucid intervals, which were once
of the most common occurrence in insanity, are now ameng its
rarest phenomena. '

"§ 5. Common sense and a tolerable share of the intelligence
of the time, if fairly exercised, would probably prevent, in
practice, any grossly improper application of these theoretical
principles ; but, in civil cases, the law, though not disposed to
gauge the exact measure of men’s intellects, has sometimes
insigted on technical distinctions that have little foundation in
nature or reason. Originally, commissions of lunacy were

-granted for the purpose of inquiring whether the individual
were either an idiot ez nativitate, or a lunatic, in Coke’s mean-
ing of the term, and, in consequence thereof, incapable of gov-
erning himself and managing his worldly affairs. The injustice
of leaving beyond the protection of the law that larger class
of insane, who, though neither idiots nor lunatics, labor under
more or less mental derangement, led to a change in the form
of the writ, by which the phrase unsound- mind was used for
the purpose of embracing all others, who were considered proper )
objects of a commission. What is the precise meaning of this

" term, it is not easy to gather from the observations of various

high legal authorities who have attempted to fix its meaning.

It seems to be agreed, that it is not idiocy, nor lunacy, nor im-

becility, but beyond this all unanimity is at an end. Lord
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Hardwicke held, that unsoundness of mind did not mean mere
weakness of mind, but a depravity of reason or a want of it.!
Lord Eldon once referred to the case of a person advanced in
years, “ whose mind was the mind of a child,” and observed,
that it was, therefore, in that sense, imbecility and inability
to manage his affairs, which constituted unsoundness of mind.” 2
The same high authority had observed on a previous occasion,
that ¢ the court had thought itself authorized to issue the com-
mission de lunatico inquirendo, provided it is made out, that
the party is unable to act with any proper and provident man-
agement ; liable to be robbed by any one ; under that imbecility
of mind, not strictly insanity, but as to the mischief, calling for
as much protection as actual insanity.”# Mr. Amos, late pro-
fessor of Medical Jurisprudence in the London University, has
said, that ¢ the term unsoundness of mind, in the legal sense,
seems to involve the idea of a morbid condition of intellect, or
loss of reason, coupled with an incompetency of the person to
manage his own affairs.”* Whatever it may signify, it has
always been insisted on, that the return of the commission
must state the incapacity or inability of the party to manage his
affairs to be evidence of its existence, in order that the party
may have the protection of the law. If the jury are unwilling,
from what they see, to infer the presence of a mental condition
to which the highest dignitaries of the law have declined fixing
a precise, intelligible meaning, then the inquisition is quashed.
The feelings of dread and disgust, with which madness has
been generally contemplated, have often deterred juries, acting
under a commission, from returning a verdict of unsound mind,
which has become equivalent to insanity; either from a disin-
" clination to embarrass the family with an odious distinction, or
because the individual was not really unsound in the popular

! Ez parte Barnsley, 8 Atkyns, 168.
* Haslam: Medical Jurisprudence as it relates to Insanity, 336.
? Ridgeway v. Darwin, 8 Vesey, 66. '
4 London Medical Gazette, viii. 19.
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acceptation of the term, though his mental faculties might have
been 30 far enfeebled by old age. or sickness, or congenital
causes, as to render him absolutely incapable of conducting
himself or his affairs,—a fact which they have sometimes re-
tarned. These attempts to change the ordinary course have
never succeeded, the court having in"every case required the
verdict to be in the words of the inquisition, or in equipollent
words. ¢ It is settled,” says Lord Eldon, ¢ that if the jury
find merely the incapacity of the party to manage his affairs,
and will not infer from that and other circumstances unsound-
ness of mind, though the party may live where he is exposed
to ruin every instant, yet upon that finding the commission
cannot go on.”” ! The consequence is, that the afflicted party
must either forego the protection of the law, or fix upon his
family a sort of stigma of the most disagreeable and onerous
description. When it is considercd how many are the cases,
where individuals are incapacitated from managing their affairs,
simply from that impairment of the mind so common in old
age, or mere defect of memory, the other powers remaining
sound, it is a little surprising that no effectual measures have
been taken to render the operation of the law less imperfect
and unequal. It is not easy to see the ground ‘of the extreme
repugnance displayed by the English courts towards any return
that does not assert the mental unsoundness of the affected
party, unless it may be some obstacle thercby thrown in the
course of the subsequent proceedings. The object of the com-
mission is, to ascertain whether or not the party in question is
incapable, by reason of mental infirmities, of governing him-
self and managing his affairs ; and if they so find him, it cer-
tainly is irrelevant to any useful purpose to connect this in- "
ability as an effect with any particular kind of insanity,
whether expressed in common or technical language. Indeed,
to require a jury to infer explicitly unsoundness of mind from
inability to manage affairs, which is of itself sufficient evidence

! Sherwood v. Sanderson, 19 Vesey, 286.
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of all the mental unsoundness that is required for practical
purposes, and reject their return if they do not, would seem
exceedingly puerile, were it not strictly professional. In Ez
parte Cranmer,! where the jury pronounced the party in their
verdict, ¢ so far debilitated in his mind as to be incapable of the
general management of his affairs,” Lord Chancellor Erskine
gives some reasons for finding fault with the terms of the ver-
dict, and directing the inquisition to be quashed. * The ver-
dict,” he says, “ does not state distinctly that he is incapable ;
but that he is so far debilitated in his mind, that he is not equal
to the general management of his affairs.” The very word
incapable, it'is true, is not used, but the words ¢ not equal”
are surely of equivalent meaning; and it is not easy to con-
ceive, how a clearer or stronger idea of a person’s incapacity
can be conveyed, than to pronounce him ¢ not equal to the
management of his affairs.” ¢“How can I tell,”” he asks,
“ what is ¢ so far debilitated in his mind that he is not equal to
the general management of his affairs ?’”’. He certainly could
not tell the precise quantity of mind left ; but even if the party
had been returned rnon compos, and therefore unequal to the
management of his affairs, it is not quite obvious how any
more definite notion on this point would have been conveyed.?

§ 6. The business of the jury in these cases is, to ascertain
whether the individual is mentally capable of managing his
affairs ; and this is a duty, which, generally speaking, they
are able to perform with tolerable correctness. But what can
be more irrelevant to the object in view, or more remote from
the ordinary circle of their reflections, than the additional duty

* 112 Vesey, 406.

* In a recent case, the inquisition was quashed by Lord Lyndburst,
because the verdict of the jury said too much, instead of too little ; namely,
‘¢ that the party was not a lunatic, but partly from paralysis and partly from
old age, his memory was so much impaired, as to render him incompetent
to the management of bis affairs, and consequently that he was of unsound
mind, and had been so for two years.” In re Holmes, 4 Russel's Chancery
Reports, 182.
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of deciding whether his mental impairment has gone far
enough, to bear being designated by the technical phraseology,
unsoundness of mind? When it is recollected, too, that the
members of these juries are mostly uneducated men, and but
few of them-at all acquainted with the force of legal or medical
distinctions, it cannot be supposed that such a return is always
the recorded opinion of unbiased, understanding minds. In-
deed, the inconvenience and injustice of this proceeding have
been so strongly felt, as to have led to the repeated expression
of a wish, that its defects were remedied by the action of the
legislature. That it should still continue in a country where
it is linked in with a system, whose foundations are in the very
constitution of the government, is perhaps not strange; but
that it should be used in some of our own States, which are
untrammelled by such considerations, is certainly an anomaly
in legislation. ' '

§ 7. This is not the only instance where the principles of
common sense and common justice, which ought to regulate
the legal relations of the insane, have, with astonishing incon-
_ sistency, been strangely disregarded in the maxims of the
common law. While theoretically it requires that contracts,
to be valid, should spring from a free and deliberate consent,
it refuses to suffer the party himself to avoid them on the plea
of lunacy, in accordance with an ancient maxim, that no man
of full age shall be allowed to disable or stultify himself;
though at the same time, it does allow his heirs, or other per-
sons interested, to avail themselves of this privilege.! Thus,
a person who recovers from a temporary insanity before the
return of an inquisition, has no remedy at law or in equity for
the most ruinous contracts that he may have entered into
while in that condition, except on the ground of fraud, though,
after his death, his heirs may have them set aside by establish-
ing the fact of lunacy alone. Well may a distinguished jurist
exclaim, that ¢ it is matter of wonder and humiliation, how so

! 2 Blackstone, 295.
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absurd and mischievous a maxim could have found its way into
any system of jurisprudence professing to act on civilized
beings.”! It arose, no doubt, in part, from erroneous notions
of the nature of insanity; and partly from apprehensions, not
well founded, of the consequences that might follow the ad-
mission of the plea of lunacy in avoidance of contracts. With-
in a few years, however, the English courts have almost entirely
disregarded the ancient maxim,®? and in this country it has
long since lost its authority altogether.?

§ 8. Though little of this pertinacious adherence to merely
technical distinctions is observed, in the application of the law
to criminal cases, yet there is much of the same respect for
antiquated maxims, that have little else to recommend them
but their antiquity, and are so much the more pernicious in
their application, as the interests of property are of less im-
portance than reputation and life. It by no means follows,
that a person declared to be non compos by due process of law,
is to be considered, on that account merely, to be irresponsible
for his criminal acts. This is a question entirely distinct, and
is determined upon very different views of the nature of
insanity, and of its effects on the operations of the mind ; and,
here it is, that the lawyer encroaches most on the domain of
the physician. The first attempt to point out precisely those
conditions of insanity, in which the civil and criminal respon-
sibilities are unequally affected, was made by Lord Hale.
“ There is a partial insanity,” says he, ¢ and a total insanity.
The former is either in respect to things, quoad hoc vel illud
insanire. Some persons that have a competent use of reason
in respect of some subjects, are yet under a particular dementia
in respect of some particular discourses, subjects, or applica-
tions, or else it is partial in respect of degrees; and this is the

! Story, Commentaries on Equity Jurisprudence, § 225.

? Bagster v. Earl Portsmouth, Chitty on Contracts, 256.

3 Webster v. Woodward, 8 Day, 90; Rice v. Peet, 15 Johns. 503;
Mitchell ». Kingman, 5 Pickering, 431.
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condition of very many, especially melancholy persons, who
for the most part discover their defect in excessive fears and
griefs, and yet are not wholly destitute of the use of reason ;
and this partial insanity seems not to excuse them, in the com-
mitting of any offence for its matter capital ; for, doubtless,
most persons that are felons of themselves and others are
under a degree of partial insanity, when they commit these
offences. It is very difficult to define the invisible line that
divides perfect and partial insanity ; but it must rest upon cir-
cumstances duly to be weighed and considered both by judge
and jury, lest on the one side there be a kind of inhumanity
towards the defects of human nature; or, on the other side,
too great an indulgence given to great crimes.”’! So strongly
was this celebrated jurist possessed with the idea, that it is the
strength and capacity of the mind only that are affected by
insanity, that he has actually founded upon it a test of crimi-
nal responsibility. ¢ Such a person,” says he, ¢ as laboring
under melancholy distempers, hath yet ordinarily as great un-
derstanding as ordinarily a child of fourteen years hath, is such
a person as may be guilty of treason or felony.” As if the
only difference between sanity and insanity were precisely that
which is made by difference of age, and as if there could be
two things more unlike than the mind of a person ¢ laboring
under melancholy distempers,” and that of a child fourteen
years old.

§ 9. The doctrines thus dogmatically laid down by Lord
Hale have exerted no inconsiderable influence on the judicial
opinions of his successors; and his high authority has often
been invoked against the plea of insanity, whenever it has
been urged by the voice of philanthropy and true science. If]
too, in consequence of the common tendency of indulgence in
forced and unwarrantable construction whenever a point is to
be gained, his principles have been made to mean far more
than he ever designed, the fact impressively teaches the im-

! Pleas of the Crown, 30.
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portance of clear and well-defined térms, in the expression of sci-
entific truths, as well as of enlarged, practical information, rela-
tive to the subjects to which they belong. In the time of this
eminent jurist,insanity was a much less frequent disease than
it now is ; and the popular notions concerning it were derived
from the observation of those wretched inmates of the mad-
house, whom chains and stripes, cold and filth, had reduced
to the stupidity of the idiot, or exasperated to the fury of a
demon. Those nice shades of the disease in which the mind,
without being wholly driven from its propriety, pertinaciously
clings to some absurd delusion, were either regarded as some-
thing very different from real madness, or were too few, too far
removed from the common gaze, and too soon converted by
bad management into the more active forms of the disease, to
enter much into the general idea entertained of madness.
Could Lord Hale have contemplated the scenes presented
by the lunatic asylums of our own times, we should un-
doubtedly have received from him a very different doctrine,
for the regulation of the decisions of after generations.

§ 10. Until quite recently, the course of practice in the
English criminal courts has been in strict conformity to the
principle laid down by Hale, that partial insanity is no excuse
for the commission of illegal acts. For instance, in the trial
of Arnold, in 1723, for shooting at Lord Onslow, Mr. Justice
Tracy observed, “that it is not every kind of frantic hu-
mor, or something unaccountable in a man’s actions, that
points him out to be such a madman as is exempted from
punishment: it must be a man that is totally deprived of his
understanding and memory, and doth not know what he is
doing, no more than an infant, than a brute, or a wild beast ;
such a one is never the object of punishment.”! This is but
the echo of Lord Hale’s doctrine, and the circumstances of the
case show how faithfully the principles were applied. Arnold
seems to have been of weak understanding from his birth, and

! 8 Hargrave's State Trials, 322.
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to have led an idle, irregular, and disordered life, sometimes
unequivocally mad, and at all times considered exceedingly
strange, and different from other people; one witness de-
scribing him as a strange, sullen boy at school, such as he
had never seen before. It was testified by his family and his
neighbors, that for several years previous they had considered
and treated him as mad, occasionally if not always, although
so little disposed to mischief that he was suffered to be at
large. Contrary to the wishes of his friends, he persisted in
living alone in a house destitute of the ordinary conveniences ;
was in the habit of lying about in barns and under hay-ricks;
would curse and swear to himself for hours together; laugh
and throw things about the house without any cause whatever,
and was much disturbed in his sleep by fancied noises. Among
other unfounded notions, he believed that Lord Onslow, who
lived in his neighborhood, was the cause of all the tumults,
disturbances, and wicked devices that happened in the country,
and his thoughts were greatly occupied with this person. He
was in the habit of declaring, that Lord Onslow sent his devils
and imps into his room at night to disturb his rest, and that
he constantly plagued and bewitched him, by getting into his
belly or bosom, so that he could neither eat, drink, nor sleep,
for him. He talked much of being plagued by the Bollies and
Bolleroys ; he declared in prison it was better to die than live
so miserably, and manifested no compunction for what he had
done. Under the influence of these delusions, he shot at and
wounded Lord Onslow. The proof of insanity was strong
enough, but not that degree of it, which the jury considered
sufficient to save him from the gallows, and he was accordingly
sentenced to be hung. Lord Onslow himself, however, thought
differently ; and, by means of his intercession, the sentence
was not executed, and Arnold was continued in prison for life.
It is clear that the court recognized that class of madmen only,
as exempted from the penal consequences of crime, whose
reason is completely dethroned from her empire, and who are
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reduced to the condition of an infant, a brute, or a wild beast.
If it be true, as the court said, that such are never the objects
of punishment, though it neglected to state that they are never
the objects of prosecution, the converse must be equally true,
that those not exactly in this condition can never avoid punish-
ment on thé plea of insanity. It appears, then, that the law at
that time did not consider an insane person irresponsible for
crime, in whom there remained the slightest vestige of ration- -
ality ; though it did then, and has ever since, deprived him of
the management of himself and his affairs, and vitiates his
civil acts, even when they have no relation to the delusions
that spring from his madness. That the progress of science
and general enlightenment, up to the beginning of the present
century, had produced no improvement of the law on this
subject, is abundantly shown in the strong declarations of Sir
Vicary Gibbs, when Attorney-General of England, on the trial
of Bellingham, in 1812. ¢ A man,” says he, “ may be de-
ranged in his mind,— his intellects may be insufficient for
enabling him to conduct the common affairs of life, such as
disposing of his property, or judging of the claims which his
respective relations have upon him; and if he be so, the ad-
ministration of the country will take his affairs into their
management, and appoint to him trustees ; but, at the same
time, such a man is not discharged from his responsibility for
criminal acts.””! Lord Erskine had previously given the same
doctrine the sanction of his authority, in his celebrated speech
in defence of Hadfield. *“I am bound,” he says, ¢ to admit
that there is a wide distinction between civil and criminal
cases. If, in the former, a man appears, upon the evidence, to
be non compos mentis, the law avoids his act, though it can-
not be traced or connected with the morbid imagination which
constitutes his disease, and which may be extremely partial in
its influence upon conduct ; but, to deliver a man from respon-
sibility for crimes, above all, for crimes of great atrocity and
1 Collinson on Luﬂ;cy, 657.
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wickedness, I am by no means prepared to apply this rule, how-
ever well established when property only is concerned.” In a .
recent case (1860), the judge, Baron Bramwell, said to the
prisoner: “ that you are of unsound mind, I believe, but that is
no reason why you should not be punished. . . . I feel bound
to sentence you to the same punishment as if you were
sane.” ! ,

§ 11. That a person, whom the law prevents from manag-
ing his own property, by reason of his mental impairment,
should, in respect to criminal acts, be considered as possessing
all the elements of responsibility, and placed on the same
footing with men of the soundest and strongest minds, is a
proposition so strange and startling, that few, uninfluenced by
professional biases, can yield to it unhesitating assent, or look
upon it in any other light than as belonging to that class of
doctrines which, while they may be the perfection of reason to
the initiated, appear to be the height of absurdity to every one
else. Georget, an able French writer on the legal relations of
the insane, in commenting on the speech of M. de Peyronnet
who, in the trial of Papavoine, had adduced the passage above
extracted from Lord Hale, in support of his own views, ex-
presses his astonishment and indignation, that such a sentiment
should ever have been uttered, least of all quoted with appro-
bation, in a French court of justice, by the chief law-officer of
the government. “ Can we help wondering,” he exclaims,
< at these sentiments of Lord Hale, who seems to make more
account of property than life? No excuse for the unfortunate
man who, in a paroxysm of madness, commits a criminal
offence while civil acts are to be annulled, even when they
have no relation to the insane impressions that might have
influenced his conduct.”? The language of the law, virtually
addressed to the insane man, is, Your reason is too much im-
paired to manage your property ; you are unable to distinguish

! Reg. r. Roberts, cited by Taylor, 689 [Sixth American edition].
* Discussion medico-légale sur la Folie, 8.
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between those measures which would conduce to your profit
and such as would end in your ruin, and therefore it is wisely
taken altogether from your control ; but if under the influence
of one of those insane delusions that have rendered this step
necessary, you should kill your neighbor, you will be supposed
to have acted under the guidance of a sound reason ; you will
be tried, convicted, and executed, like any common criminal
whose understanding has never been touched by madness. As
for any physiological or psychological ground for this distinc-
tion between the legal consequences of the civil and criminal
acts of an insane person, it is in vain to look for i6. That the
mind, when meditating a great crime, is less under the influ-
ence of disease, and enjoys a more sound and vigorous exercise
of its powers, that when making a contract, or a will, few,
probably, will be hardy enough to affirm; and yet the practice
of the law virtually implies it. The difference, if there be any,
would seem to be all the other way. In the disposal of prop-
erty, the mind is engaged in what has perhaps often exercised
its thoughts; the conditions and consequences of the transac-
tion require no great mental exertion to be comprehended ;
and there may be nothing in it to deprive the mind of all the
calmness and rationality of which it is capable. Now criminal
"acts, though abstractly wrong, may under certain circum-
stances become right and meritorious; and if the strongest
and acutest minds have sometimes been perplexed on ‘this
point, what shall we say of the crazy and distorted perceptions
of him, whose reason shares a divided empire with the pro-
pensities and passions? Most maniacs have a firm conviction
that all they feel and think is true, just, and reasonable; and
nothing can shake their convictions. The contracts of the
insane are, in many cases, declared to be invalid, and are set
aside, not unfrequently, on the ground of fraud; in accord-
ance with an established principle that the parties to a contract
must be capable of giving their deliberate and rational consent,

the power of doing which is destroyed by mental derange-
2
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ment.! In point of mental soundness they must be equal, and
common justice requires, that the insane man, in his dealings
with his fellow-men, should be protected from the effect of his
disorder. Even in the simplest transaction, it is supposed that
the insane party may not be able to discern all the circum-
stances that may conduce to his advantage, and may not act as
if his mind were perfectly sound. But it remains to be proved
that, in the commission of a criminal offence, he has more
clearly apprehended its abstract nature, its relations to the
injured party, and its consequences to himself, than he would
all the circumstances attending a contract; if, therefore, he
have not acted rationally, but under the influence of a disor-
dered mind, he ought to be no more responsible for the former
than for the latter.

§ 12. A distinction is also made between civil and criminal
cases, in regard to evidence respecting the state of the party’s
mind. In the former, proof drawn from the nature of the act
in question is sometimes paramount to all others, and, in the
absence of others, admitted to be alone conclusive; while, in
the latter, to seek to prove the existence of insanity from the
character of the act, would be viewed as nothing less than a
begging of the question. ¢ If a lunatic person,” says Swin-
burne,® “ or one that is beside himself at some times but not
continually, make his testament, and it is not known whether
the 3ame were made while he was of sound mind and memory
or no, then in case the testament be so conceived, as thereby
no argument of frenzy or folly can be gathered, it is to be
presumed that the same was made during the time of his calm
and clear intermissions, and so the testament shall be adjudged
good ; yea, although it cannot be proved that the testator useth to
have any clear and quiet intermissions at all, yet, nevertheless,
I suppose, that if the testament be wisely and orderly framed,
the same ought to be accepted for a lawful testament.” Sir

' Story: Commentaries on Equity Jurisprudence, § 227.
t Of Testaments and Last Wills, Part II. § 3.
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John Nicholl has observed, that where there is no direct
evidence of the time, or, consequently, of the deceased’s state
of mind at the time, of the act done, recourse must be had to
the usual mode of ascertaining it in such cases,— which is by
looking at the act itself. ¢ The agent is to be inferred rational,
or the contrary, in such cases, from the character broadly
taken of his act.””! So, on the other hand, ¢ in the case of a
person who is sometimes sane and sometimes insane, if there
be in it & mixture of wisdom and folly, it is to be presumed
that the same was made during the testator’s frenzy, even if
there be but one word sounding to folly.””2 If, then, testa-
mentary dispositions that conflict with the natural distribution
of property and the known and expressed intentions of the
testator, yea, if they contain but one word ¢ sounding to folly,”
are to be held as sufficient evidence of gnsound mind, in
doubtful cases, why, when an atrocious crime is shown to be
motiveless, unnatural, in opposition to the habits, feelings, and
principles of the whole past life, and unfollowed by any con-
sciousness of guilt, should not this act be considered as equally
strong proof of unsoundness of mind? Why is it, that instead
of being thus considered, it actually avails the accused nothing ;
the character of the act, in the last resort, being too often ex-
plained, on the supposition of an inherent ferocity and thirst
for blood, which no considerations can restrain; even in the
face of totally different dispositions, indicated by the whole
tenor of his life ?

§ 13. In still another respect is there a wide difference be-
tween civil and criminal cases. While the statute book of
England teems with enactments regulating the confinement
and custody of the insane, and hedging them around with
checks and safeguards, the relations of insanity to the criminal

! Scruby and Finch ». Fordham and others, 1 Addams, 74. See also, 1
Phillimore, 90; McAdam v. Walker, 1 Dow, 178, for a recognition of the
same principle.

% Swinburne, Part IL, § 8, pl. 16.
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law have been left entirely to the discretion of courts. An in-
stance of unjust confinement is sufficient to arouse the whole
community, and lead to prosecution, and penalties of the
severest kind; but year after year have persons of doubtful
sanity ended their lives on the gibbet, without one voice being
raised in reprobation of the barbarity. On the 9th of August,
1843, a man named Higginson was arraigned for the murder
of his son, a little boy. There were two counts in the indict-
ment, one charging him with burying him alive, and the other
with fracturing his skull. Something being said about the
mode of the murder, the prisoner spoke out in a very audible
voice, “ I buried him alive.”” He had no counsel and made no
defence. Some suspicion of his sanity being expressed, the
court requested that any one who knew any thing of the
prisoner in that gespect, would come forward and testify.
‘Whereupon two officers of the prison, one of whom had been
a school-fellow of the prisoner and known him ever since,
testified that he was of ¢ very weak intellect ; *’ and the surgeon
of the prison also testified that he was of ¢ very weak intellect,
but capable of distinguishing right from wrong.” In the
charge to the jury, the court, Mr. Justice Maule, said, that if
the prisoner knew right from wrong, he was responsible for his
acts, although he was of weak intellect. He was found guilty
and executed.! Now observe the reverse of the picture. In
that same year, 1843, a female patient in one of the best
asylums in Scotland sent a letter to the Secretary of the
Home Department, Sir James Graham, complaining of false
imprisonment, in a very ingenious, plausible manner, and
requesting inquiry into her case,—such a letter, in fact, as
those in charge of hospitals are in the habit of seeing every
day. Her appeal was immediately answered, and 8o much im-
portance was attached to the case, that the Lord Advocate of
Scotland, Mr. Alison, the historian, was directed to go down
himself, see the woman, and make a thorough inquiry into the
! Reg. v. Higginson, 1 Car. & Kir. 129.
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matter. We have never heard that the Home Secretary, or any-
body else, troubled himself about the fate of Higginson.

§ 14. Notwithstanding that Lord Hale’s doctrine was cited
with approbation by M. de Peyronnet (§ 11), yet, by the
French penal code, madness, without limit or condition, ex-
empts from the punishment of criminal acts. The language
of the law is, that ¢ there is no crime nor offence when the
accused was in a state of madness at the time of the action.”!
The existence of insanity once established, the accused is, by
the spirit of the law, acquitted. This intention has sometimes
been near being defeated, in consequence of the great liberty
allowed to French juries, in the construction of the phraseol-
ogy of their verdict, in which they may declare, if they choose,
not whether the accused was guilty or not guilty, sane or
insane, but whether or not the act was committed voluntarily.?
A verdict of this kind, in an instance mentioned by Georget,
led to a curious result,in the hands of men who were not
indoctrinated in the subtleties of metaphysics. The fact of
insanity having been given to the jury for decision, they returned
that the accused acted voluntarily and with premeditation ; and
secondly, that he was insane at the time of committing the
act.? This verdict, so consistent in reality, but so utterly con-
tradictory in a legal sense, was received by the court and un-
derstood to mean, that the accused possessed the will of a
madman, a merely animal will which excludes legal culpability.
Had not the last question been raised, the accused, though mad,
would have been condemned to death.t It seems evident, that

! Il n'y a ni crime ni délit lorsque le prévenu était en état de démence au
temps de 'action. Art. 64.

? Special verdicts in criminal cases are quite common in France.

3 Des maladies mentales, 100.

4 It is one of those metaphysical subtleties so prevalent on the subject of
insanity, that the acts of an insane mind are involuntary. It certainly can
be of little practical consequence, what epithet is applied to the acts of a
mind admitted to be insane ; though it-seems to be an abuse of language, to
call any act involuntary, which proceeds from a person’s own will. True,
the exercise of the will may be greatly influenced by the condition of the
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the legislator, in framing that law, was impressed with the dif-
ficulty of drawing the line between general and partial insanity,
. and of estimating the quantity of reason left after the invasion
of this disease ; and therefore determined to avoid it altogether
by recognizing but one kind of insanity. Though not prepared
to acquiesce entirely in the dispositions of this enactment, yet
it is infinitely preferable, with all its faults, to the English
practice of requiring a number of men, who may have had
very little education of any kind, and, least of all, any very
accurate notions of the influence of insanity on the operations
of the mind, to sit in judgment on the measure of a man’s
understanding, and decide whether or not he had enough of
reason left to discern the nature of the act he committed.
True, mental unsoundness is not necessarily incompatible with
crime, for we can conceive of cases, where the criminal act
is beyond the sphere of the influence of the reigning delusion,
and therefore, as far as that is concerned, the offspring of a
sound mind; yet we must acknowledge the extreme difficulty
of establishing this fact, and the caution with which we should
proceed to a decision.

mind, even to such an extent as to deprive a person of all criminal respon-
sibility. But this does not necessarily prove the act to be involuntary,
unless, for instance, every man, who commits a criminal act under the influ-
ence of strong passions, is considered as acting involuntarily. The objec-
tion to this distinction is, that it is used as a test in the decision of doubtful
cases, every one being left to decide, as he pleases, what acts are voluntary,
and what involuntary. A curious application of the distinction is made by
Mr. Shelford, in his work on Lunatics (Introduction, p. xlix.), when speak-
ing of suicide: *‘ The art with which the means are often prepared, and the
time occupied in planning them, seem to mark it [suicide] as an act of delib-
erate volition ; but the acts of an insane mind are involuntary, and not vol-
untary ; therefore, the question must always revert to what was the real
condition of the mind when suicide was committed.” If the preparation for
the suicidal act be so indicative of that volition which is exercised by sound
minds only, it is not very clear by what process of logic, from these two
propositions would be drawn the conclusion, that the ¢‘question must
always revert to what was the real condition of the mind when suicide was
committed.”
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§ 15. On the trial of Hadfield, for shooting at the king in
Drury Lane Theatre, in 1800, there occurred for the first time,
in an English criminal court, any thing like a thorough and
enlightened discussion of insanity as connected with crime;
and the result was, that a fatal blow was given to the doctrines
of Lord Hale by Mr. Erskine, who brought all the energies of
his great mind to bear upon the elucidation of this subject.!
In accordance with these doctrines, the attorney-general had
told the jury, that to protect a person from criminal responsi-
bility, there must be a total deprivation of memory and under-
standing. To this Mr. Erskine very justly replied, that if
these expressions were meant to be taken in the literal sense
of the words,— which, however, he did not deny,— ¢ then no
such madness ever existed in the world.” This condition of
mind is observed only in idiocy and fatuity, and its unhappy
subjects are never made accountable to the laws. In proper
madness, on the contrary, so far was there from being a total
deprivation of memory and understanding, that ¢“in all the
cases that have filled Westminster Hall,” said he, ¢ with the
most complicated considerations, the lunatics and other insane
persons who have been the subjects of them, have not
- only had memory in my sense of the expression,— they have
not only had the most perfect knowledge and recollection of
all the relations they stood in towards others, and of the acts

! One reason why the criminal law of insanity has undergone so little
improvement in England is, probably, that the accused, not having been
allowed counsel to speak in their defence, except in trials for high treason,
the officers of government have always been at liberty to put their own con-
struction on the law, and urge it on the jury as the only correct one, without
fear of being contradicted or gainsaid. Thus the old maxims have been
repeated, year after year, and not being questioned, their correctness has
remained undoubted, both in and out of the legal profession. Can any one
doubt, that had those insane criminals who have been condemned within the
last half century been defended by an Erskine, many of them would have
been acquitted, and a great advance made in the law of insanity, that would
have prevented some of those exhibitions of presumptuous ignorance, which
will one day be universally regarded with feelings of disgust and pity ?
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and circumstances of their lives, but have, in general, bees
remarkable for subtlety and acuteness. Defects in their rea-
sonings have seldom been traceable,— the disease consisting in
the delusive sources of thought,— all their deductions, within
the scope of their malady, being founded on the immovable
assumption of matters as realities, either without any founda-
tion whatever, or so distorted and disfigured by fancy, as to be
nearly the same thing as their creation.” Instead, therefore,
of making that kind of insanity which would exempt from
punishment to consist in the absence of any of the intellectual
faculties, he lays down delusion as its true character, of which
the criminal act in question must be its immediate unqualified
offspring.! Here was a great step made in this branch of med-
ical jurisprudence, and it might have been expected that the
victory thus gained over professional prejudices and time-
honored errors would be felt in all subsequent decisions. Baut,
though a fatal blow was given to the doctrine that such insan-
. ity only as is attended by total deprivation of memory and
understanding, can be admitted in excuse for crime, the test of
responsibility offered by Erskine was altogether too simple and
too philosophical to be readily adopted by minds that delighted
in subtleties and technicalities.

§ 16. In the case of Bellingham, for instance,? tried for the

! It is surprising and perfectly unaccountable that Mr. Erskine, in ad-
verting to the case of Arnold (§ 10), should have declared ¢ that his counsel
could not show that any morbid delusion had overshadowed his understand-
ing”! If it were no delusion in Arnold to believe that Lord Onslow was
the cause of all the turmoils and troubles in the country, —that he bewitched
him in particular by getting into his belly and bosom, and sending his devils
and imps into his room to prevent his rest; it surely was none for Hadfield
to imagine that he had constant intercourse with God, — that the world was
about to come to an end, —and that he was to sacrifice himself for its sal-
vation, by taking away the life of another. Either the able advocate, in his
zeal for his client, must have egregiously deceived himself respecting the
facts of Arnold’s case, or have attached some ideas to delusion, which have
never entered into the ordinary conceptions of that kind of belief.

* 1 Collinson on Lunacy, 650.
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murder of the Hon. Spencer Percival, in 1812, it appeared
from the history of the accused, from his own account of the
transactions that led to the fatal act, and from the testimony
of several witnesses, that he labored under many of those
strange delusions that find a place only in the brain of a mad-
man. His fixed belief that his own private grievances were
national wrongs; that his country’s diplomatic agents in a
foreign land neglected to hear his complaints and assist him in
his troubles, though they had in reality done more than could
reasonably have been expected of them; his conviction, in
which he was firm almost to the last, that his losses would be
made good by the government, even after he had been repeat-
edly told, in consequence of repeated applications in various
quarters, that the government would not interfere in his
affairs ; and his determination, on the failure of all other
means to bring his affairs before the country, to effect this pur-
" pose by assassinating the head of the government, by which
he would have an opportunity of making a public statement of-
his grievances and obtaining a triumph, which he never doubt-
ed, over the attorney-general,— these were all delusions, as wild
and strange as those of seven-eighths of the inmates of any
lunatic asylum in the land. And so obvious were they, that
though they had not the aid of an Erskine to press them upon
the attention of the jury, and though he himself denied the
imputation of insanity, the government, as if virtually acknowl-
edging their existence, contended for his responsibility on very
different grounds. Several other tests of this condition were
dwelt upon with unusual earnestness, and unhesitating confi-
dence in their value; and as they have generally made their
appearance, on occasions of this kind, since that time, it may
be well to examine them critically, in order to ascertain to
how much weight they are really entitled, in settling the ques-
tion of criminal responsibility.

§ 17. In the trial of Arnold, already noticed (§ 10), the
jury were directed to settle it in their own minds, whether the
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accused was capable of distinguishing right from wrong, good
from evil, and if they concluded that he was,that they must
return a verdict of guilty. In Bellingham’s case, the attorney-
general declared, ¢ upon the authority of the first sages in the
country, and upon the authority of the established law in all
times, which law has never been questioned, that, although a
man may be incapable of conducting his own affairs, he may
still be answerable for his criminal acts, if he possess & mind
capable of distinguishing right from wrong.’! Lord Chief
Justice Mansfield, who tried the case, echoed the same doctrine
in his charge to the jury. In speaking of a species of insanity,
in which the patient fancies the existence of injury, and seeks
an opportunity of gratifying revenge by some hostile act, he
says, “if such a person were capable, in other respects, of dis-
tinguishing right from wrong, there was no excuse for any act
of atrocity which he might commit under this description of
derangement.”” 2 Mr. Russell, in his work on criminal law,
includes inability to distinguish right from wrong among the
characters of that grade of insanity which exempts from the
punishment of crime.?

§ 18. That the insane mind is not entirely deprived of this
. power of moral discernment, but on many subjects is perfectly
rational and displays the exercise of a sound and well-balanced
mind, is one of those facts now so well established, that to
question it would only betray the height of ignorance and pre-
sumption. The first result, therefore, to which the doctrine
leads, is, that no man can ever successfully plead insanity in
defence of crime; because it can be said of no one who would
have occasion for such a defence, that he was unable in any
case to distinguish right from wrong. To show the full merits

! Collinson on Lunacy, 657.

¥ This opinion was delivered scarcely a dozen years after the absurdity
of its principles had been so happily exposed in a few words, by Mr. Erskine,
on the trial of Hadfield. What a comment on the progress of improvement
in the jurisprudence of insanity !

3 Russell on Crimes and Misdemeanors, 12.
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of the question, however, it is necessary to examine more par-
ticularly, how far this moral sentiment is affected by, and what
relation it bears to insanity. By that partial possession of the
reasoning powers, which has been spoken of as being enjoyed
by maniacs generally, is meant to be implied the undiminished
power of the mind to contemplate some objects or ideas in
their customary relations, among which are those pertaining to
their right or wrong, their good or evil tendency.; and it must
comprise the whole of these relations, else the individual is not
sane on these points. A person may regard his child with the
feelings natural to the paternal bosom, at the very moment he
believes himself commanded by a voice from heaven to sacri-
fice this child, in order to secure its eternal happiness, than
which, of course, he could not accomplish a greater good.
Our belief in a maniac’s soundness, on certain subjects, is
founded in part on the moral aspect in which he views those
subjects ; for it would be folly to consider a person rational in
reference to his parents and children, while he entertains the
idea that it would be doing God service to kill them; though
he may talk rationally of their characters, dispositions, and
habits of life, their chances of success in their occupations,
their past circumstances, and the feelings of affection which he
has always cherished towards them. Before, therefore, an in-
dividual can be accounted sane on a particular subject, it must
appear that he regards it correctly, in all its relations to right
and wrong. The slightest acquaintance with the insane will
convince any one of the truth of this position. In no school
of logic, in no assembly of the just, can we listen to closer and
shrewder argumentation, to warmer exhortations to duty, to
more glowing descriptions of the beauty of virtue, or more in-
dignant denunciations of evil-doing, than in the hospitals and
asylums for the insane. And yet many of these very people
may make no secret of entertaining notions utterly subversive
- of all moral propriety ; and, perhaps, are only waiting a favor-
able opportunity to execute some project of wild and cruel
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violence. The purest minds cannot express greater horror and
loathing of various crimes than madmen often do, and from
precisely the same causes. Their abstract conceptions of crime,
not being perverted by the influence of disease, present its
hideous outlines as strongly defined as they ever were in the
healthiest condition; and the disapprobation they express at
the sight arises from sincere and honest convictions. The par-
ticular criminal act, however, becomes divorced in their minds
from its relations to crime in the abstract ; and, being regarded
only in connection with some favorite object which it may help
to obtain, and which they see no reason to refrain from pursu-
ing, is viewed, in fact, as of a highly laudable and meritorious
nature. Herein, then, consists their insanity, not in preferring
vice to virtue, in applauding crime and deriding justice, but in
being unable to discern the essential identity of nature between
a particular crime and all other crimes, whereby they are led
to approve what, in general terms, they have already condemned.
It is a fact, not calculated to increase our faith in the march of
intellect, that the very trait, peculiarly characteristic of insanity,
has been seized upon as a conclusive proof of sanity in doubt-
ful cases ; and thus the infirmity that entitles one to protection,
is tortured into a good and sufficient reason for completing his
ruin.

§ 19. If this power of distinguishing right from wrong do
really indicate soundness of mind, it may be justly complained,
that the question of its existence is never agitated in any but
criminal cases, while it certainly should be whenever the rights
and liberties of the insane are to be invaded. If it is proper
to make those who possess this power responsible for their
criminal acts, how unjust and absurd is it to deprive them of
their liberty and seclude them from their customary scenes and
enjoyments, before they have violated a single human law!
Undoubtedly, this measure is conducive to their good, by tak-
ing from them effectually the opportunity of injuring the per-
sons or property of themselves or others; and so it would be
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for every other unprincipled and reckless individual who bids
fair to be a pest to society. But if it is alleged, that the latter
are morally free, and, therefore, personally free, until the com.
mission of some overt act, it may be replied, that the former,
on the hypothesis of the law, which makes moral freedom ¢ton-
sist in the power of distinguishing right from wrong, have the
same claim to immunity from personal restraint. This pre-
posterous distinction between civil and criminal cases gives
rise in practice to one of the most curious and startling incon-
gistencies that human legislation ever presented. While the
mental impairment is yet slight, comparatively, and the patient
is quiet and -peaceable, the law considers him incapable of
managing himself or his worldly affairs,and provides him with
a guardian and a place in the wards of a hospital ; but when
the disorder has proceeded to such a height as to deprive the
maniac of all moral restraint, and precipitate him on some deed
of violence, he is to be considered as most capable of perceiv-
ing moral distinctions, and consequently, most responsible for
his actions !

§ 20. Of late years, this test of responsibility has been pro-
mulgated with some important qualifications. A disposition to
disregard the old landmarks on this point was first clearly man-
ifested, not long since, by Lord Lyndhurst, in the case of Rex
v. Offord, 1831, when he directed the jury to acquit the prisoner,
if satisfied, ¢ that he did not know, when he committed the act,
what the effect of it, if fatal, would be with reference to the
crime of murder;”’! in other words, they were to satisfy them-

¥ 5 Car. and P., 168. The defendant, in this case, was tried for mur-
der. It appeared that he entertained the notion, that the person whom
he shot and many others were desirous of depriving him of his liberty,
and had accordingly conspired together to accomplish their purpose; and,
under the influence of this delusion, he would abuse people whom he met in
the streets, though wholly unacquainted with them. In his pocket was found
a paper purporting to be ‘‘a List of Hadleigh Conspirators against my
Life,” in which he had enrolled the names of the deceased and his family.
Several medical witnesses, who heard the evidence, deposed that the prisoner
was affected with monomania.
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selves before acquitting him, that he did not know that the act
would be essentially murder, — that crime which in the abstract
is equally abhorred by the sane and the insane. Still, however,
this is not sufficient, for he might, like Hadfield and many
others, have recognized the wrong and illegality of the act, and
been perfectly conscious of its consequences to himself, while
he felt impelled to its execution by a voice from heaven, or by
a strong conviction of certain great ends which it was to pro-
mote, and thus have acted the part, if the expression may be
allowed, of an insane Abraham or Brutus. This principle,
therefore, is far from being universally applicable, though if it
had been admitted in the case of Bellingham, it would have
produced the acquittal of that unfortunate man. The criminal
act which he committed was not viewed by him at all as one of
murder, any more than the killing of a brute for the same pur-
pose ; but merely as a disagreeable though justifiable method of
bringing his affairs before the country, and obtaining redress
for his manifold wrongs and sufferings. And yet Lord Lynd-
hurst, in this very case, expressed his approbation of the doc-
trines laid down by Lord Chief Justice Mansfield on the trial
of Bellingham,— doctrines which he had found it necessary
here to modify, in order that they might afford to an innocent
man the protection to which he was entitled! Mr. Chitty
seems inclined to proceed a step further on this point. ¢ The
substantial question presented to the jury,” he observes,  is,
whether, at the time the alleged criminal act was committed,
the prisoner was incapable of judging between right and wrong,
and did not then know he was committing an offence against
the law of God and of nature.””! By some late Scotch writers
on criminal law, this test of responsibility has been disapproved
of, in still more explicit terms. Baron Hume disposes of it in
the following language: “ Would he have answered on the
question, that it is wrong to kill a fellow-creature? this is
hardly to be considered a just criterion of such a state of mind
! Medical Jurisprudence, 354.
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as ought to make him answer to the law for his acts. Because
a person may happen to answer in this way, who is yet so abso-
lutely insane as to have lost all power of observation of facts,
all discernment of the good or bad intentions of those who are
about him, or even the knowledge of their persons. Besides,
the question is put in another and a more special sense, as rel-
ative to the act done by the panel, and his knowledge of the
place in which he did it. Did he at that moment understand
the evil of what he did? Was he impressed with the conscious-
ness of guilt and fear of punishment ? — it is then a pertinent
and a material ‘question, but one which cannot be rightly an-
swered, without taking into consideration the whole circum-
stances of the situation. Every judgment in the matter of
right and wrong supposes a case, or state of facts to which it
applies. And though the person may have that vestige of
reason which may enable him to answer in the general, that
murder is a crime, yet if he cannot distinguish a fricnd from
an enemy, or a benefit from an injury, but conceives every
thing about him to be the reverse of what it really is, and mis-
takes the ideas of his fancy in that respect for realities, those
remains of intellect are of no sort of service to him in the
government of his actions, in enabling him to form a judgment
as to what is right or wrong on any particular occasion.” 1
From all this, Flume draws the broad conclusion, that the
judgment of right and wrong has nothing to do with the ques-
tion of responsibility.

§ 21. Mr. Alison lays down the principle, that ¢ to amount
to a complete bar to punishment, the insanity, either at the
time of committing the crime, or of the trial, must have been .
of such a kind as entirely deprived the accused of the use of
reason, as applied to the act in question, and the knowledge
that he was doing wrong in committing it.””’2 He very justly
disapproves of the law as laid down by Chief Justice Mans-

' Commentaries on the Law of Scotland respecting Crimes, i. 36.
* Commentaries on the Law of Scotland, etc., 645.
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the party himself acknowledge that he knew he was doing
wrong, the very fact of his insanity destroys the value of his
confession, which is no more entitled to notice than his most
incoherent ravings. But it is known, that one of the most
striking and characteristic effects of insanity on the mental
operations is, to destroy the relations between end and means,
— between the object in view and the course necessary to pur-
sue in order to obtain it,— between, as in the cases just in-
stanced, the fancied injury and the measure of punishment it
deserves. It was in accordance with these views, that Lord
Erskine pronounced delusion to be the true test of such insan-
ity as exempts from punishment, and that the correctness of
the principle was recognized by the coutrt. It is impossible,
therefore, to divine why Mr. Alison should say, that the law
was more correetly laid down in Hadfield’s case, when it is in
direct conflict with his own opinions. Thus, as if frightened
by their own temerity in overthrowing one ancient landmark
on the domain of error, it would seem as if these writers were
anxious to compound with their fears, by adhering with unusual
pertinacity to all the rest. The radical fault of this test of
responsibility lies in the metaphysical error of always looking
on right and wrong in the abstract, — as things having a posi-
tive and independent existence ; and not as they practically are,
mere terms expressing the relations tlat exist between actions
and certain faculties of our moral nature. That they express
the same relations in nearly all men, is because nearly all men
possess the same faculties ; but when these faculties are absent,
as in idiots, or when their action is perverted by disease, as in
the insane, the relations of right and wrong are widely different.

§ 22. Another trait, which has been greatly relied on as a
criterion in doubtful cases, is the design or contrivance that
has been manifested in the commission of the criminal act.
That it should ever have been viewed in this light, is an addi-
tional proof, if more were wanting, of the deplorable ignorance

that characterizes the jurisprudence of insanity ; for the slight-
8
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gkill in treating this disorder, and expatiated on my sagacity
in perceiving the slightest tinges of insanity. When I wished
him to explain certain parts of his conduct,and particularly
some extravagant opinions, respecting certain persons and
circumstances, he disclaimed all knowledge of such circum-
stances, and felt himself hurt that my mind should have been
poisoned so much to his prejudice. He displayed equal
subtlety on three other occasions when I visited him ; although,
by protracting the conversation, he let fall sufficient to satisfy
my mind that he was a madman. In a short time he was
removed to the hospital, where he expressed great satisfaction
in being under my inspection. The private madhouse, which he
had formerly so much commended, now became the subject of
gsevere animadversion ; he said that he had there been treated
with extreme cruelty, that he had been nearly starved, and
eaten up by vermin of various descriptions. On inquiring of
some convalescent patients, I found (as I had suspected)
that I was as much the subject of abuse when absent, as any of
his supposed enemies ; although to my face he was courteous
and respectful. More than a month had elapsed since his
admission into the hospital, before he pressed me for my opin-
ion ; probably confiding in his address, and hoping to deceive
me. At length he appealed to my decision, and urged the
correctness of his conduct during confinement as an argument
for his liberation. But when I informed him of circum-
stances he supposed me unacquainted with, and assured him
that he was a proper subject for the asylum which he then
inhabited, he suddenly poured forth a torrent of abuse; talked
in the most incoherent manner; insisted on the truth of
what he formerly denied; breathed vengeance against his
family and friends; and became so outrageous that it was
necessary to order him to be strictly confined. He continued
in a state of unceasing fury for more than fifteen months.”!
Even the purely intellectual power of combining a series of
! Observations on Madness, 53.
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acts that shall accomplish or eventuate in certain results,
when properly carried into execution, seems to be not only less
frequently involved in the mental derangement, but often to
have received a preternatural degree of strength and activity.
Pinel speaks of a maniac who endeavored to discover the per-
petual motion, and, in the course of his attempts, constructed
some very curious machines.! Esquirol has given the case of
a mad general, who, though laboring under great mental
excitement and disorder, conceived of an improvement in the
construction of a military weapon, and made a drawing of the
same. Having expressed a desire to have a model of it cast,
and given his word of honor that he would go only to the
founder’s and return peaceably, he was permitted to go. He
went on foot to the founder’s, gave him the drawing, requested
him to cast a model of it, and passed an hour in the shop,
without the founder’s once suspecting that he was dealing
with a maniac. On leaving, he remarked that he would return
in eight days, as he did, although a period of great excitement
intervened during that time. On the second visit, he found
the model executed, and gave an order for fifty thousand
to be cast, which was the only circumstance that led the
founder to suspect the general’s disease. It is observed that
the weapon thus improved was subsequently adopted in the
army.2 The plans which the brain of a maniac, who imagines
himself a monarch, is perpetually hatching for the management
of his kingdom, will bear to be compared with the political
schemes of some rulers who are supposed to have the advan-
tage of sanity on their side.

§ 23. If, then, the knowledge of good and evil, of right and
wrong, and the power of design, are to be considered as falla-
cious tests of responsibility, notwithstanding they have proved
the death-warrant of many a wretched maniac, let us come
back to that proposed by Erskine, — delusion, — and see if that
will bear a more rigid scrutiny, when viewed by the light of

! Alienation Mentale, 80. 3 Des Maladies Mentales, ii. 190.
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changing the peaceable and retiring individual into a demon of
fury ; or, at the least, turning him from the calm and quiet of
his lawful and innocent occupations, into a career of shameless
dissipation and debauchery, while the intellectual perceptions
seem to have lost none of their ordinary soundness and vigor.
The existence of this form of insanity is now too well estab-
lished, to be questioned by those who are much conversant
with the insane, though they may call it by some other name.
In this, the most deplorable condition to which a human being
can be reduced, where the wretched patient finds himself urged,
perhaps, to the commission of every outrage, and, though per-
fectly conscious of what he is doing, unable to offer the slight-
est resistance to the overwhelming power that impels him, the
responsibility is to be considered as not affected, because no
delusion is present to disturb and distort the mental vision !
In short, the very character that renders this mental disorder
. ore terrible than all others, is also that which is made to steel
tho heart against the claims of humanity in behalf of its mis-
erable victim.

§ 24. It appears, then, that as a test of responsibility, delu-
sion is no better than those before mentioned. The truth is,
there is no single character which is not equally liable to
objection. Jurists who have been so anxious to obtain some
definition of insanity, which shall furnish a rule for the deter-
mination of responsibility, should understand, that such a wish
is chimerical from the very nature of things. Insanity is a
disease, and, as is the case with all other diseases, the fact of
its existence is never established by a single diagnostic symp-
tom, but by the whole body of symptoms, no particular one of
which is present in every case. To distinguish the manifesta-
tions of health from those of disease, requires the exercise of
special learning and judgment; and, if no one doubts this
proposition, when stated in reference to the bowels, the lungs,
the heart, the liver, the kidneys, etc., what sufficient or even
plausible reason is there, why it should be doubted when pred-
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motives, having reference to definite and real objects. The
misfortune which the criminal is going to avert, the interest
which he is going to subserve, the revenge he is about to gratify,
the insult or injury he is about to repay, are real injuries and
insults and interests, however much they may be exaggerated,
or however disproportionately small they may be to the crime
they provoke ; and the ends to be obtained by the criminal act
are real and have an appreciable value. In the most violent
transports of passion, he never wholly loses his knowledge of
the true relations of things. The person whom he considers
his enemy, or the author of the insult, is really such, or at
least, he has some ground for believing him such ; and with the
absence of the object of his passion, disappears the intention
to offend. Violent passions may weaken the judgment, and
diminish its power of control, but they do not vitiate the per-
ceptions, nor deprive the mind of its powers of comparison.
All this is very different in mental derangement. The causes
| which urge the insane to deeds of violence are generally illu-

ory,— the hallucinations or delusions of a diseased brain, —

r they may act from no motive at all, solely in obedience to a
blind impulse, with no end to obtain, nor wish to gratify.
Madness, too, is more or less independent of the exciting
causes that have given rise to it, and exists long after those
causes have been removed, and after the paramount wish or
object has been obtained. In short, madness is the result of
a certain pathological condition of the brain ; while the criminal
effects of violent passions merely indicate unusual strength of
those passions, or a deficient education of those higher faculties
that furnish the necessary restraint upon their power. It is
admitted, that strong passions do deprive the individual of the
power of calmly deliberating, and perceiving the terrible con-
sequences of his fury ; and legislators have wisely distinguished
homicide committed under their influence, from deliberate,
premeditated homicide, by visiting it with a minor degree of
punishment. In drunkenness the same effect is sometimes
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produced to such a degree as to amount to temporary insanity ;
but neither does this any more than strong passions exempt
from all punishment ; for the plain reason, that, in both cases,
the impairment of moral liberty is the voluntary act of the
individual himself, and must be imputed to him as a fault. If
the remarks on this point may seem to be unnecessarily prolix,
it can only be observed, by way of excuse, that where opinions

“are handed down, as they are in law, from one generation to
another, they attain much the same kind of value that is pos-
sessed by established facts in natural science, and exert an
influence that demands for them a degrece of consideration
which their intrinsic merits do not deserve.

§ 26. It is not to be understood, however, that there is no
affinity between crime and insanity, and that the line may
always be distinctly drawn between them. The subject of their
relations to each other is intimately connected with some of
the most interesting questions of medical jurisprudence. That
insanity is, very often if not always, a matter of congenital
cerebral defect or vitiation, the effect of one or another adverse
influence acting on a previous generation, must be accepted as
a well-matured fruit of recent investigation. That crime must
often be attributed to similar causes, is the firm conviction of
the more intelligent among those whose official connection with
jails and penitentiaries has afforded them ample opportunities
for observing criminals. They recognize what may be called
the criminal tendency,— that life-long proclivity to crime which
proceeds, not so much from bad training or vicious associa-
tions, as from a lack of those qualities of the cerebral organism
necessary to the finest moral and intellectual manifestations.
It has been abundantly shown that this condition is a common
effect of scrofula, rachitis, convulsive diseases. habitual intem-
perance, whereby a certain amount of cerebral deterioration is
transmitted from parent to child, often with a constantly in-
creasing intensity. What shape it may take, precisely, depends
on laws with which we are imperfectly acquainted ; but whether
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it be crime, or insanity, or other nervous ailments, the origin is
the same. In one member of the family, it may be a propen--
sity to crime which no education nor discipline can check ; in
another, it may be strange and extraordinary freaks ending in
overt insanity ; in another, it may be depraved tastes and in-
veterate intemperance ; in another, it may be scrofula, epilepsy,
chorea. The correlation of these various manifestations need
not oblige us to renounce all distinction between insanity and *
crime, but it will enable the medical jurist to understand a
little better many & mysterious problem in human character
and conduct, while it also teaches us that the work of reform
must begin with our dwellings, our air, our food and drinks.!

§ 27. Enough has been said, it is believed, to convince every
unprejudiced reader that, in Great Britain, the law of insanity,
especially that relative to criminal cases, is still loose, vacillat-
ing, and greatly behind the present state of our knowledge of
that disease. If we carefully examine the cases tried within
the last hundred years, as they are brought together in the
various treatises on lunacy and on criminal law, the utmost
respect for authority will not prevent us from observing the
want of any definite principle as the ground of the difference
of their results. Amid the mass of theoretical and discordant
speculations on the psychological effects of insanity, and of
crude and fanciful tests for detecting its presence, which these
trials have elicited, the student who turns to them for the pur-
pose of informing his mind on this branch of his profession,
finds himself completely disheartened and bewildered. Instead
of inquiring into the effect produced by the peculiar delusions
of the accused on his ordinary conduct and conversation, and
especially of their connection with the criminal act in question,

! See Sampson, M. B., Criminal Jurisprudence considered in relation to
cerebral organization: Lond. 1843; Hurlbut, Essays on Human Rights,
and Political Guarantees; Hill, Crime, its Amount, Causes, and Remedies :
1858 ; Thomson, J. B., Hereditary Nature of Crime, in Jour. Men. Science
xv. 4.
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think he did know right from wrong, he is responsible for his
acts, although of weak intellect.””? The test was again held
up, in its original nakedness, in Regina v. Stokes (1848), where
the court, Baron Rolfe, said that ¢ every man is held responsible
for his acts by the laws of his country, if he can discern right
from wrong.” 2

§ 28. In the spring of 1843, a Scotchman named McNaugh-
ton met, in one of the streets of London, Mr. Drummond, the
private secretary of Sir Robert Peel, and shot him dead with a
pistol. For some time previous, he had entertained the delu-
sion that he was pursued by enemies who followed him every-
where, blasting his fame, disturbing his peace, and filling him
with intolerable inquietude ; and fancying his victim to be one
of the crew, he determined to sacrifice him. His insanity was
not obvious at sight: he had recently transacted business, he
viewed some of his relations in their true light, and behaved
with much propriety in the ordinary intercourse with men.
He was defended by able and zealous counsel, who brought
before the jury the more sound and humane views of insanity
which have resulted from modern inquiry, and the court readily
favored his acquittal. The community, however, were far
from being satisfied with this result ; for it beheld only two facts
in the case, — a worthy man had been shot down in broad day,
and without provocation, by one who could transact business,
discourse correctly, and who showed no very obvious symptoms
of insanity. Participating in the popular feeling, the House
of Lords propounded to the law judges certain queries relative
to the law of England on the subject of insanity as a defence
in criminal actions. The queries implied a doubt of the cor-
rectness of the doctrine, that delusion, in and of itself
alone, is necessarily an exculpatory plea; and seemed to sug-
gest the idea that, to have this effect, it must be accompanied
by some other mental disability. They were intended, no
doubt, to obtain an authoritative exposition of the law that

1 1 Car. & Kir. 129, * 8 Car. & Kir. 185.
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obedience to a command of God, expected to be punished.
Mittermaier somewhere relates that he inquired of a man in
an asylum, who had Kkilled his father, if he did not know that
parricide is a crime severely punished. ¢I know it very well,”
he replied, ¢ but God having sent me into the world to punish

great sinners, of whom my father was one, I have killed him .

according to the divine command.” The mental disability of
* the insane may be evinced, not in failing to recognize the ille-
gality of their acts, but in considering themselves as absolved

from the obligations of the law. An act which they know to -

be forbidden, they may feel constrained to commit by reasons
that transcend all law. They move in a sphere beyond the
reach of the ordinary motives of human conduct, and are a
law unto themselves. It is certainly very unreasonable for
any—;ng to believe, that, to revenge a private grievance, or
secure a public benefit, he may set aside all law and take any
and every extreme measure that may seem to him necessary.
for the purpose. But shall we be guilty of the absurdity of
expecting an insane person to act reasonably in reference to
his delusions ?

§ 31. The second and third queries are, *“ What are the
proper questions to be submitted to the jury, when a person,
alleged to be afflicted with insane delusion respecting one or
more particular subjects or persons, is charged with the com-
mission of a crime (murder, for example), and insanity is set
up as a defence ? In what terms ought the question to be left to
the jury, as to the prisoner’s state of mind at the time when
the act was committed ? ”

§ 82. The judges state that these two questions can be more
conveniently answered together, and their reply is, that, ¢ to
establish a defence on the ground of insanity, it must be clearly
proved, that at the time of committing the act, the party ac-
cused was laboring under such a defect of reason from disease
of .the mind, as not to know the nature and quality of the act
he was doing, or, if he did know it, that he did not know he

S
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anticipate the blow by killing him ; but if he merely believes
that the said neighbor has inflicted a serious injury on his
character or fortune, the law will not hold him guiltless if he
hurt a hair of his head! This is certainly very plain, and it
must be the fault of the lunatic, if he do not understand it.
It is very reasonable, too, if insane men would but listen to rea-
son. This doctrine of the English judges seems to be essen-
tially that of Hoffbauer, who says that the acts of the accused
should be judged precisely as if he were really in the circum-
stances he imagined. That is, if he fancies there is a design
to take his life, ke may take life ; if he fancies that he is only
insulted or railed at, Ze may insult or rail in turn; if he fan-
cies his neighbor is defrauding him, ke may say hard things
about him (taking care to utter no matter libellous), or bring
against him a suit at law. This is virtually saying to a man,
“You are allowed to be insane; the disease is a visitation of
Providence, and you cannot help it; but have a care how you
manifest your insanity ; there must be method in your mad-
ness. Having once adopted your delusion, all the subsequent
steps connected with it must be conformed to the strictest
requircments of reason and propriety. If you are caught trip-
ping in your logic; if in the disturbance of your moral and
intellectual perceptions you take a step for which a sane man
would be punished, insanity will be no bar to your punishment.
In short, having become fairly enveloped in the clouds of mental
disorder, the law expects you will move as discreetly and cir-
cumspectly as if the undimmed light of reason were shining
upon your path.”

§ 36. The principle in question is not supported by our
knowledge of the psychological effects of insanity, and cannot
be followed out without working great injustice. McNaughton
did not suppose that Mr. Drummond or any one else was seck-
ing his life, but that his fancied enemies followed him about,
traducing his reputation and disturbing his peace. There was

no proof that he apprehended any deadly injury, and yet he was
A ‘
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with great uniformity. Lord Campbell said of the same cases,
that ¢ there was a wide difference both in meaning and in
words, in their description of the law.” He therefore thought
that an authoritative statement of the law was desirable, though
he had just before declared that ¢ the law of England on this
subject admitted of no alteration.” To say that a thing is so
correct as to admit of no alteration, and, in the next breath to
add, that there is needed an authoritative statement of what
that thing is, indicates a confusion of ideas not uncommon in
discussions on this subject.

§ 39. Nothing can more clearly show how completely the
authoritative statement of the English judges has failed to accom-
plish its purpose, than tho fact that, in subsequent trials, the
result seems to have been, as much as ever, a matter of acoi-
dent or caprice, rather than of principles well settled and
clearly understood. Several have been convicted and executed,
in spite of the plea of insanity, in whom the manifestations of
disease were far more abundant than in some who were acquit-
ted under the same plea. As they involve no new principle, it
would be inconsistent with our present purpose to bestow upon
them a particular notice. Another writer, who has given them
some attention, thinks they indicate both uncertainty and in-
justice in the operation of the criminal law. ¢ Either some
individuals,”” he says, ¢ are most improperly acquitted on the
plea of insanity, or others are most unjustly executed.”! A
more correct expression of the actual fact could not be given.
We have no means of knowing, however, how far the verdict of
the jury reflects the opinion of the court, and therefore must
remain in doubt whether this remarkable want of uniformity is
to be attributed to the growing independence of the former, or
a more lenient construction of the principles which have hith-
erto governed the latter. Some of it is, probably, owing to an
increasing disposition to heed the opinions of experts, and a
commendable reluctance to convict a man declared by compe-

! Taylor, Medical Jurispradence, 3d Am. ed., p. 642.
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prevention, and society is guilty of a great wrong when it pun-
ishes the individual for the consequences of its own neglect.

§ 41. The management of the insane in hospitals, where they
are excited to behave with propriety by the promise of reward,
and deterred from wrong doing by the fear of being deprived
of some privilege or indulgence, is confidently appealed to in
support of this idea. It is unquestionably the practice in such
institutions to present to the insane motives for maintaining
their self-control, but it is not the fact that when such motives
fail to produce the end in view, they are punished. They are
deprived of a privilege or indulgence, not as a punishment, but
because they have shown themselves incapable of enjoying it.
The anecdote is often related for the same purpose, respecting
the conversation that occurred among the inmates of a lunatic
asylum on the case of Martin, who was then waiting his trial
for setting fire to the York Minster. ¢ He will not be hanged,”
said one of them ; ¢ they cannot hang him, because he is mad, — .
~ he is one of ourselves.” It is not very obvious how this anec-
dote, which, by the way, has the appearance of a little embel-
lishment, affords any support to thie doctrine that some insane
men should be punished, while others may be properly acquit-
ted. If it indicates any thing on this point,it is that every
insane man who commits & criminal act, even though he may
escape from an asylum for the purpose, is a proper object of
punishment.

§ 42. Criminal trials, in which insanity was pleaded in de-
fence, have been generally so little known beyond the place of
their occurrence, that it is difficult to ascertain on what par-
ticular principles of the common law the decisions of American
courts have been founded, though from all that can be gath
ered, it appears that their practice, like that of the British, has
been diverse and fluctuating. In the trial of Lawrence, at
Washington, in 1835, for shooting at President Jackson, the
Jjury were advised by the court to regulate their verdict by the
principles laid down in the case of Hadfield, which had been
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relation in which he stands to others, and in which others
stand to him ; that the act he is doing is contrary to the plain
dictates of justice and right, injurious to others, and a viola-
tion of the dictates of duty.” ¢ The question is whether the
disease existed to so high a degree, that, for the time being,
it overwhelmed the reason, conscience, and judgment; and
whether the prisoner in committing the homicide acted from
an irresistible and uncontrollable impulse.”! In People v.
Kleim, New York (1846), the court, Judge Edmonds, said
that, to establish a defence on the ground of insanity, it must
be clearly proved that the party accused was laboring under
such a defect of reason from disease of the mind as not to
know the nature and quality of the act he was doing, or if he
did know it, that he did not know he was doing what was
wrong. Also, if he have not intelligence and capacity enough
to have a criminal intent and purpose, and if his moral or
intellectual powers are either so deficient that he has not suffi-
cient will, conscience, or controlling mental power, or if,
through the overwhelming violence of mental disease, his
- intellectual power is for the time obliterated, he is not a re-
sponsible moral agent? In State ». Spencer, New Jersey
(1846), the court, Chief Justice Hornblower, declared that ¢ if
the prisoner, at the time of committing the act, was conscious
that he ought not to do it, the law holds him responsible, and
he cannot be exculpated on the ground of insanity, although
on some subjects he may have been insane at the time.”# In
People v. Freeman, New York (1847), it was held that the
prisoner was responsible if capable of perceiving that the act
was contrary to law.* In State ». Bender, Pennsylvania
(1850), the court said, that the prisoner, to be acquitted on
the ground of insanity, should have been so deranged that he
could not appreciate the nature or consequences of the act he
was committing; his mind must have been disturbed by dis-

! Trial of Abner Rogers, étc. By Bigelow & Bemis, 275.
* Select Cases, 18. 3 1 Zabriskie, 196. 4 4 Denio, 29.
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ease, or other natural cause, to an extent to deprive him of the
power of reasoning on the subject of the act he was about to
commit ; and had not mind enough to reflect, think, and know
the difference between right and wrong. In State v. Knepley,
Pennsylvania (1850), the court said, that before .any man can
be exempted or relieved from responsibility for crime, he must
have such alienation of mind as to entirely destroy his percep-
tion of right and wrong in regard to the particular act, or be
laboring under such delusion or hallucination as controls his
- will and renders the commission of his offence, in his opinion,
a matter of duty or necessity. In State v. Windsor, Delaware
(1851), the court instructed the jury that the question before
them was, whether the prisoner was under the influence of a
diseased mind, and was really unconscious at the time he was
committing the act that it was a crime. In State ». Clark,
Connecticut (1855), it was held that the prisoner was not
accountable, if he had not capacity and reason enough to
enable him to distinguish between right and wrong in this in-
stance, to understand the nature, character, and consequences
of the act, and to apply his knowledge to this case, not being
overcome by an irresistible impulse arising from disease. In
State v. Smith, Pennsylvania (1858), the court held that the
prisoner was irresponsible, if he were governed by an uncon-
trollable impulse, his will were no longer in subjection to his
reason, owing to the excited and continued impetuosity of his
thoughts, and the confusion of a mind impelled by disease and
' goaded by a sense of grievous wrongs.! In People ». Thurston,
New York (1851), People v. Fyler, New York (1855), State ».
Sloo, Illinois (1857), United States ». Holmes, Maine (1858),
the law as expounded by Chief Justice Shaw, in Common-
wealth v. Rogers, was adopted. In State v. Mosler, Penn-
sylvania (1846), the court, Chief Justice Gibson, said that
insanity, in order to exempt a person from punishment for
criminal acts, must be so great in its extent or degree, as to
! Leg. Intelligencer, 1858, 83.
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blind him to the nature and consequences of his moral duty,
and entirely destroy his perception of right and wrong.! In
United States v. McGlue, Massachusetts (1851), the court, Mr.
Justice Curtis, instructed the jury that the question for them
to settle was, whether the prisoner understood the nature of
the act, and knew he was doing wrong and would deserve
punishment.?

§ 43. The loose, vague, and contradictory tests of that kind
of insanity, which alone can be regarded as a sufficient excuse
for criminal acts, are strongly illustrated in this summary of.
American decisions. The cause of this curious fact will bo
sufficiently apparent on a little reflection. If metaphysicians
who have made the rational mind their special study, widely
differ in their accounts of its operations, could it be expected
that men who have given little or no attention to the phe-
nomena of insanity, should be more successful in ascertaining
the character and connection of the thoughts and emotions
which occupy the irrational mind? It is not strange that cvery
step in their analysis of motives and impulses should be
marked by hesitation and distrust, and that tests of respon-
sibility once set up ‘with the strongest confidence, should be
either utterly abandoned, one after another, or limited by some
indefinite qualification. To this course our courts have been
driven, more easily, perhaps, than the English, because their
sense of justice has been less controlled by authority and pre-
scription. They see the miserable.victim of disease before
them ; they hear the story of his freaks and fancies from the
lips of friends and neighbors, and the testimony in his favor
of distinguished experts, with whom perhaps they may be per-
sonally acquainted. Thus the conviction of his insanity be-

! 4 Barr, 266.

* 1 Curtis, 9. Where no authority is given for the cases here mentioned,
our information has been derived from newspapers and pamphlets contain-
ing reports of the trials. Decisions like these can hardly be considered as

authority strictly speaking, but they sufficicntly answer the present purpose,
which is to show what has been the practice in American courts.
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exhibited in the summary of decisions given in the preceding
sections. The loose and indefinite phraseology where terms
should be precise and well defined ; the frequent recurrence to
the same point, as if fearful of saying too much or too little ; the
conflicting tests and the qualifications attached to them,— all
this inspires no confidence, and, consequently, lcads to no uni-
formity ‘of opinion. It is a truth which no assumption of
superior wisdom, no blind conservatism can destroy, that, with
hardly a single exception, these ¢ rules of law,” on the subject
of insanity, are in conflict with the well-settled facts of mental
disease. They would never have been made, we are quite
sure, by persous practically acquainted with tho operations of
the insane mind. To such it is well known, that in every hos-
pital for the insane are patients capable of distinguishing
between right and wrong, knowing well enough how to appre-
ciate the nature and legal consequences of their acts, acknowl-
edging the sanctions of religion, and never acting from
irresistible impulses, but deliberately and shrewdly. Is all
this to be utterly ignored in courts of justice ?

§ 44. A notable departure from the ordinary modes of treat-
ing the question of insanity — one which, if the principle on
which it rests be established, will abolish thig whole matter of
judicial tests and criteria of insanity — has been recently made
by two of the judges of the Supreme Court of New Hampshire.
In the trial of a case, where a will was disputed on the ground
of insanity, the decision was rendered in accordance with the
usual tests and definitions of the disease, and it was subse-
quently sustained by a majority of the full bench. Mr. Justice

burgh (1845), reported in Comac’s Monthly Journal of Medical Science,
February, 1845, the Lord Justice Clerk (Hope) told the jury ¢‘they were
not to consider insanity according to the definitions of medical men, —
especially such fantastic and shadowy definitions as are to be found in Ray,
whose work was quoted by the counsel for the panel, and in many other
medical works on the subject.” ¢* Any thing more varying, or incousistent,
or unsatisfactory, than the definitions of insanity given by Ray and many
other medical writers, cannot be conceived.”
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Whether they are correct or incorrect, current or obsolete, is &
question not for the court, but for the expert, to answer. In
a case, tried shortly after,in the same State, State v. Pike,
Chief Justice Perley instructed the jury, ¢ that, if the killing
was the offspring or product of mental disease in the defend-
ant, the verdict should be, ¢ Not guilty by reason of insanity;’
that neither delusion nor knowledge of right and wrong, nor
design or cunning in planning and executing the killing, and
escaping or avoiding detection, nor ability to recognize ac-
quaintances, or to labor, or transact business, or manage -
affairs is, as a matter of law, a test of disease; but that all
symptoms and all tests of mental disease are purely matters of
fact to be determined by the jury.” The court also instructed
the jury, ¢ that, whether there is such a mental disease as dip-
somania, and whether defendant had that disease, and whether
the killing of Brown was the product of that disease, were
questions of fact for the jury.”! Against the course of these
Jjudges, so strongly in harmony, as it is, with the established
principles of law, it would be difficult to offer a satisfactory ob-
jection. However necessary the present practice may have
been in former times, when juries were ignorant of the little
that was known réspecting insanity, and were obliged to rely
on the court for information, that necessity is now fully
obviated by the services of counsel and the testimony of ex-
perts. If courts, instead of charging the jury to acquit the
prisoner if they find he was unable to distinguish right from
wrong, or knew not that he was committing an unlawful
act, etc., should merely direct them to acquit if they believe
the criminal act to have been the offspring of disease, it can
scarcely be questioned that much dissatisfaction would be
avoided, while the requirements of justice would be fully an-
swered. And this way of putting the question obviates the
objection suggested by the principle, that insanity, of whatever,
! Tried October, 1868 ; decided June, 1869. To be reported in 48 or 49

N.H.
]
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form or degree, does not absolve from the usual consequences
of crime ; because, it will be observed, the prisoner is acquitted,
not for the reason that he is insane, but that the criminal act is
the offspring of disease.

The same doctrine was repeated in an able and luminous
opinion delivered by the first-named judge, in a subsequent
proceeding, in the case of State v. Pike, above referred to.
The charge of theorizing, so freely made against medical
men, in connection with this subject, lies more properly, he
remarks, against his own profession. ¢ The legal profes-
sion, in profound ignorance of mental discase, assailed the
superintendents of asylums, who knew all that was known on
the subject and to whom the world owes an incalculable debt,
as visionary theorists and sentimental philosophers attempting
to overturn settled principles of law ; whereas, in fact, the legal
profession were invading the province of medicine, and attempt-
ing to install old exploded medical theories in the place of facts
established in the progress of scientific knowledge.”

In conformity to this view, the same judge (Doe), in a sub-
sequent case, State v. Jones, tried in October, 1870, gave the
following instructions to the jury: ¢“If the defendant killed
his wife in a manner that would be criminal and unlawful if
the defendant were sane, the verdict should be, ¢ Not guilty by
reason of insanity,’ if the killing was the offspring or product
of mental disease in the defendant. Neither delusion nor
knowledge of right and wrong, nor design or cunning in plan-
ning and exccuting the killing, and escaping or avoiding detec-
tion; nor ability to recognize acquaintances, or to labor, or
transact business, or manage affairs, is, as a matter of law, a
test of mental disease ; but all symptoms and all tests of mental -
disease are purely matters of fact, to be determined by the
jury. Whether the defendant had a mental disease, and
whether the killing of his wife was the product of such dis-
ease, are questions of fact for the jury. Insanity is mental
disease, — disease of the mind. An act produced by mental
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disease is not a crime. If the defendant has a mental disease,
which irresistibly impelled him to kill his wife,— if the killing
was the product of mental disease in him, — he is not guilty ;
he is innocent, as innocent as if the act had been produced by
involuntary intoxication, or by another person using his hand
against his utmost resistance. Insanity is not innocence un-
less it produced the killing of his wife. If the defendant had
an insane impulse to kill his wife, and could have successfully
resisted it, he was responsible. Whether every insane impulse
is always irresistible, is a question of fact. Whether, in this
case, the defendant had an insane impulse to kill his wife, and
whether he could resist it, are questions of fact. Whether an
act may be produced by partial insanity when no connection
can be discovered between the act and the disease, is a ques-
tion of fact. The defendant is to be acquitted on the ground
of insanity, unless the jury are satisfied beyond a reasonable
doubt that the killing was not produced by mental disease.”

§ 45. The frequency with which insanity is pleaded in de-
fence of crime, the magnitude of its consequences to the
parties concerned, and the perplexity in which the discussions
_ it occasions involve the minds of judges and jurors, are ample
reasons why the law relative to insanity should be simple and
easily understood, — a result that can only be obtained by direct
legislative enactments. It is time for the legislature to deter-
mine what, amid the mass of conflicting opinions on this subject,
shall be the law of the land; and thus no longer permit the
lives and liberties of people to be suspended on the dicta of
men, whose knowledge of insanity was exceedingly imperfect,
and which have not even the merit of uniformity and consist-
ency. It may be well, therefore, to see what has been the
legislation of various enlightened nations, in reference to this
subject, inasmuch as it may furnish valuable hints for our
own. In some, the legislator has been contented with indicat-
ing, by some popular, general phrase, that condition of mind
which the judge may consider as freeing from responsibility.
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away ; to this state belong, chiefly, general mania, general and
partial hallucination, entire imbecility, and complete confusion
of the senses, or understanding.” Art. 91. In the code of the
grand duchy of Hesse, proposed in 1886, we find the following
provision : ¢ By reason of their impaired responsibility, punish-
ment cannot be inflicted on those who commit penal acts in a
state of sleep, of somnambulism, of general mania, of halluci-
nation, of imbecility, or of any other mental disorder, which
either takes away all consciousness respecting the act generally
and its relation to penal law, or in conjunction with some
peculiar bodily condition, irresistibly impels him, while com-
pletely unconscious, to violent acts.” Art..29. In the code of
the grand duchy of Baden, it is enacted as follows : ¢ Respon-
sibility is annulled in that condition, in which, either a con-
sciousness of the criminality of the offence, or the free-will of
the offender is taken away.” Art. 65. ¢ To the condition
which annuls responsibility on the strength of the 65th Art.
belong chiefly, imbecility, hallucination, general mania, dis-
traction, and complete confusion of the senses, or understand-
ing.” Art. 69. Somewhat similar is the phraseology used by
the code of Lucerne, in"Switzerland. This method is liable to
precisely the same objection as the former, for the difficulty
will be as great in the one as in the other, of settling the exact
meaning of the particular terms. Many a case may occur, that
would not be unanimously referred to some one of the above-
mentioned affections. To avoid the difficulties incumbent on
the use of such terms, and to bring the wretched subjects of
mental disease under the protection of the law, without dis-
crimination, the legislator has, in some instances, made the
single fact of the presence of disease sufficient to annul crim-
inal responsibility. In Livingston’s code, it is provided that
“No act done by a person in a state of insanity can be
punished as an offence.”” The revised statutes of the State of
New York contain the same words.! The penal code of Prussia
! Vol. IL, p. 697.
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mote from the train of their ordinary habits and pursuits.
Thus a great object would be gained, for the more that is pro-
vided -by statute and the less that is left to judicial discretion,
the greater is the benefit afforded by law.

§ 46. As the conclusions of the jury relative to the existence
of insanity must necessarily be founded on the testimony
~ offered by the parties, it is a subject of the utmost importance
by whom and in what manner this testimony shall be given.
If the decision of this point were purely a matter of facts, the
only duty of the jury would be to see that they were sufficient
for the purpose, and proceeded from authentic sources; but,
on the contrary, it is a matter of inference to be drawn from
certain data, and this is a duty for which our juries, as at
present constituted, are manifestly unfit. That a body of men,
taken promiscuously from the common walks of life, should be
required to decide whether or not certain opinions and facts in
evidence prove derangement of mind, or, in other words, to
decide a professional question of a most delicate nature and
involving some of the highest interests of man, is an idea that
is relieved of its apparent folly only by the reflection that it is
inseparable from a judicial system which is regarded, as, on the
whole, better fitted than any other to serve the ends of justice.
Such being their business, there is but one alternative for them
to adopt,— either to receive with the utmost deference the
opinions of those who have a professional acquaintance with
the subject, or to slight them altogether, and rely solely on
their own judgment of the facts. The latter course has some-
times been taken, though no one, probably, personally con-
cerned in the issue of the case would congratulate himself on
their choice, unless specially anxious to become a victim of
ignorance and obstinacy. But, in the larger proportion of cases,
the medical testimony, which is given in the shape of opinions,
though rather an anomaly in evidence that courts have been
sorely puzzled at times whether to admit or reject, is mostly
relied on, and determines the verdict of the jury. It is, per-
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disease is out of the question, and thus the principal induce-
ment i8 wanting, to become acquainted with the labors of those
who have enjoyed better opportunities. If a particular class
of men only are thought capable of managing the treatment
of the insane, it would seem to follow, as a matter of course,
that such only are capable of giving opinions in judicial pro-
ceedings relative to insanity. True, in important cases, the
testimony of- one or more of this class is generally given ; but
it may be contradicted by that of others utterly destitute of
any knowledge of the subject on which they tender their
opinions with arrogant confidence, and the jury is seldom a
proper tribunal for distinguishing the true from the false, and
fixing on each its rightful value. An enlightened and con-
scientious jury, when required to decide in a case of doubtful
insanity, which is to determine the weal or woe of a fellow-
being, fully alive to the delicacy and responsibility of their
situation, and of their own incompetence unaided by the coun-
sels of others, will be satisfied with nothing less than the
opinions of those who have possessed unusual opportunities
for studying the character and conduct of the insane, and have
the qualities of mind necessary to enable them to profit by
their observations. If they are obliged to decide on profes-
sional subjects it would seem but just, and the dictate of com-
mon sense, that they should have the benefit of the best profes-
sional advica. This, however, they do not always have; and,
consequently, the ends of justice are too often defeated by the
high-sounding assumptions of ignorance and vanity.

§ 48. In Germany and France, the courts are accustomed,
in cases of doubtful mental condition, to seek the aid of physi-
cians eminent for their knowledge of mental diseases; and
who, like all witnesses allowed, on the strength of their special
skill, to express opinions, are called experts.! They are

! The term experts is used in the French law to designate certain persons,
appointed in the course of a judicial proceeding, either by the court or by
the agrcement of the parties, to make inquiry under oath, in re(.'erence to
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case of Henriette Cornier, in Paris, for murdering a neighbor’s
child, November 4, 1825, the court, at the request of the
prisoner’s counsel, made shortly before the trial, which was
ordered to take place February 27, 1826, appointed a commit-
tee of three distinguished physicians to report, after due ex-
amination, whether or not she was a fit subject for trial. Their
reports not being satisfactory to the avocat-général, the trial,
at his request, was postponed to another session, and the
prisoner was again subjected to the examination of the com-
mittee, who reported three months afterwards.! What a con-
trast does this calm and deliberate inquiry present, to the
indecent haste with which the legal proceedings were precipi-
tated against Bellingham, who committed his offence, was
indicted, tried, hanged, and dissected, — all within the space of
eight days. In this case, there was a strong disinclination
manifested by the court to listen to the plea of insanity; as if
it were a fiction set up by counsel, in the absence of any other
ground of defence; and the earnest request of his counsel for
a little delay, that he might obtain witnesses from the part of
the country where the accused had lived and was well known,
who would substantiate the fact of his insanity, of which there
was already more than suspicion, was disregarded. Few, it is
believed, at this period, unbiassed by the political prejudices of
the times, and examining the event as a point of history, will
read the report of Bellingham’s trial, without being forced to
the conclusion that he was really insane ; or, at the very least,
that the little evidence which did appear relative to his state of
mind, was strong enough to have entitled him to a deliberate
and thorough investigation of his case. Mr. Simpson,? after
mentioning the case of Howison, who was tried and executed
for the murder of the widow Geddes, in which the evidence of

Hunter, though illustrated by his various learning and supported by his
reputation for unrivalled talents and original research.

! Georget, Discussion médico-légale sur la Folie, 71.

* Homicidal Insanity, 222.
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existence is to be established, happens to be insanity. Besides,
where mental derangement is suspected, there are many physi-
cal symptoms and numerous other circumstances that cannot
be investigated in an hour or a day, but require a course of
diligent observation tlhiat may occupy weeks or months, before
the suspicion can be confirmed or disproved. From these con-
siderations, the general conclusion is, that in criminal cases
where the prisoner is alleged to be insane, the ends of justice
would be best promoted by the appointment of a special com-
mission, — appointed by the court, on the nomination of the
parties, — consisting of men who possess a well-earned reputa-
tion in the knowledge and management of mental derangement,
who should proceed to the examination of the accused, with
the coolness and impartiality proper to scientific inquiries.?

! It may be proper, perhaps, to inform the reader that the exclusive
competence of medical men to give opinions, as experts, in cases of doubtful
condition of mind, has, at different times, been warmly disputed. The
celebrated Kant, by whom the dispute was begun, contended that such
cases ought more properly to be submitted to the Philosophical Faculty.
(Anthropologie, § 41.) His arguments were satisfactorily answered by
Metzger (Gerichtl. medic. Abhand. s. 74), Hoffbauer (Die Psychologie [in
ibren Anwendungen auf die Rechtspflege, § 1, not. 3), and others, and the
controversy was set at rest until the trial of Henriette Cornier, at Paris,
which led to its revival with renewed vigor. Coste, a French physician
(Journ. univer. des Scien. med. t. 43, p. 53), and Regnault, a Parisian advo-
cate, who wrote a book on the subject (Du degré des competence de médecins
dans les questions rélatives aux aliénation mentale, 1828), have hotly con-
tended that any tolerably sensible, well-informed man is as competent as a
Pinel or an Esquirol, to form opinions for judicial purposes, relative to
cases of doubtful condition of mind. The arguments — or, more properly
speaking, the assumptions and declamation — of these writers, have been
severely handled by their opponents (Georget, Nouvelle Discussion médico-
légale sur la Folie, p. 20; North American Medical and Surgical Journal,
April, 1828, p. 457 ; Friedreich, Handbuch der gericht. Psychologie ; Leuret,
Annals d’Hygiéne, i. 281; Royer-Collard, Journ. hebd. ii. 181), and the
controversy may be considered as once more at rest, precisely where it was
found. We have not thought it worth while to discuss this question, for the
simple reason that the objections against receiving the opinions of physicians,
as experts, are altogether founded in gross ignorance, misconception, and
prejudice, without even a plausible show of support.
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of its adoption with us will render the plea of insanity power-
less for evil, and remove the suspicions of the community on
this point. ‘

§ 51. A step in this direction was taken, some years ago, by
the State of Maine, when its legislature enacted that in crimi-
nal cases where insanity was to be the defence, the discase
still existing, due notice thereof should be given to the court,
who should order the prisoner to be placed in the State hospi-
tal for the insane, that he might be observed by the superin-
tendent, who, when satisfied thereon, should duly report
respecting his mental condition. During the twenty years
that the law has been in operation, as I am informed by Dr.
Harlow, the superintendent, twenty-three persons have been
admitted under its provisions, of whom eighteen were found to
be insane, and five not insane. Of the former, eight were
tried, acquitted on the ground of insanity, and sent back to
the hospital. Ten having so far improved as to be considered
safe to be at large, were discharged, and taken care of by their
friends, the court, for some good reason, declining to bring
them to trial.

§ 52. Of course, no measures of this kind are applicable
where the insanity is a thing of the past, the party having
recovered or died. It is a matter of evidence whose signifi-
cance it belongs to the expert to determine; but although the
method by which this object is now effected is open to grave
objections, there seems to be no other compatible with our
modes of procedure. The evidence cannot be referred to the
expert, before the trial, as it is in France, to be deliberately
examined, sifted, and weighed ; nor after it, for that would re-
quire the jury to be kept together an indefinite time. While
our judicial system remains what it is, we are debarred from
the use of any other method than that of requiring the expert
to hear the evidence as it comes out on the trial, or have it
stated to him by counsel, and then to express the opinion which
it suggests. With some restrictions on the latitude allowed to
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theories of the former, for the purpose of generalizing his
results, instead of building upon them a philosophy of his own.
Metaphysics, in its present condition, is utterly incompetent to
furnish a satisfactory explanation of the phenomena of insanity,
and a more deplorable waste of ingenuity can hardly be imag-
ined, than is witnessed in the modern attempts to reconcile
the facts of the one with the speculations of the other. In
proof of the truth of these assertions, it is enough barely to
mention, that the existence of monomania, as a distinct form
of mental derangement, was denied, and declared to be a fiction
of medical men, long after it had taken its place among the
established truths of science ; because, probably, it was a con-
dition of mind not described by metaphysical writers. In the
course of this work, the reader will have frequent occasions to
see how the popular misconceptions — which are too much
adopted by professional men — of the nature of various forms
of mental derangement, have been produced and fostered by
the current metaphysical doctrines ; and thus may have some
means of judging for himself, how far the imperfect notions of
insanity, that are yet prevalent, may be attributed to the cause
above assigned.



CHAPTER I
MENTAL DISEASES IN GENERAL.

§ 54. Correct ideas of the pathology of insanity are not
unessential to the progress of enlightened views respecting its
legal relations. If it be considered as withdrawn from the
influence of the common laws of nature in the production of
disease, and attributed to the direct visitation of God ; if the
existence of physical changes be overlooked or denied, and be
referred exclusively to some mysterious affection of the imma-
terial spirit for its cause; then is it in vain to hope that such
a condition can ever be the object of discriminating, salutary
legislation. In the prevalence of such views in past times,
however, we may look for the cause of much of the error and
absurdity that have pervaded the law of insanity, and that are
equally at variance with the principles of science and the dic-
tates of humanity. It is an undoubted truth, that the -man-
ifestations of the intellect, and those of the sentiments,
propensities, and passions, or, speaking generally, of the intel-
lectual and affective powers, are connected with and dependent
upon the brain. It follows, then, that abnormal conditions of
these powers.are equally connected with abnormal conditions of
the brain ; but this is not merely a matter of inference. The
dissections of many eminent observers, among whom it is
enough to mention the names of Greding, Gall, and Spurzheim,
Calmeil, Foville, Falret, Bayle, Esquirol, Georget, and Par-
chappe, have placed it beyond a doubt; and no pathological
fact is better established — though its correctness was for a
long while doubted —than that deviations from the healthy
structure are generally presented in the brains of insane sub-
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jects. In the fow cases where such appearances have not been
observed, it is justly concluded that death took place before the
. deviation was sufficiently great to be perceptible, — a phenom-
enon not rare in affections of other organs.

§ 556. These pathological changes are not sufficiently definite
to admit of classification, or of practical application in the
treatment of the various kinds of insanity; but we learn from
them, that changes of structure may proceed in the brain, asin
other organs, to an incurable degree, without giving rise to
much, if any, very perceptible disturbance of its functions,
until some striking and unexpected act leads the enlightened
physician to suspect its existence, and draws down upon the
unfortunate subject the restraints and penalties of the law.

§ 56. A natural classification of the various forms of insan-
ity, though of secondary importance in regard to its medical
treatment, will be of eminent service to the legal inquirer, by
enlarging his notions of its phenomena, and enabling him to
discriminate, where discrimination is’ necessary to the attain-
ment of important ends. The deplorable consequences of
knowing but one kind of insanity, and of erecting that into a
standard, whereby every other is to be compared and tested,
are too common in the records of criminal jurisprudence ; and
it is time that it were well understood, that the philosophy of
such a method is no better than would be that of the physician
who should recognize no diseases of the stomach, for instance,
but'such as proceed from inflammation, and reject all others
as anomalous and unworthy of attention. The various diseases
included in the general term insanity, or mental derangement,
may be conveniently arranged under two divisions, founded on
two very different conditions of the brain: the first being a
want of its ordinary development, and the second, some lesion
of its structure subsequent to its development. In the former
of these divisions we have Ip10cY and IMBECILITY, differing from
each other only in degree. The various affections embraced in
the latter general division may be arranged under two subdi-
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by Esquirol, and has this advantage over some others, that it
preserves the divisions made by nature, and will thus be ser-
viceable to our present purpose. Several other conditions of
mind, in which moral freedom is impaired, will also be consid-
ered, though they cannot be strictly called insanity.



CHAPTER II.
« IDIOCY. )

§ 58. Iprocy is that condition of mind in which the reflect-
ive, and all or a part of the affective powers, are either entirely
wanting, or are manifested to the slightest possible extent. As
the organic defects on which idiocy depends are various in kind
and degree, and also as it regards the parts of the brain affect-
ed, we should be led to expect, what observation shows is
actually the case, considerable variety in the manifestations of
this condition. The individual may hardly rise to the level of
some of the brutes, his movements being confined to the neces-
sities of the automatic life ; or he may be capable of performing
some useful services, of exercising some talent, or of display-
ing some of the higher moral sentiments. In short, there is
. even more diversity in the characters of the idiotic and imbe-
cile, than in those of the sound; and this truth must not be
forgotten, if we would avoid the flagrant error of regulating
judicial decisions by rules, which, though perfectly correct in
regard to one case or set of cases, may be wholly incorrect in
regard to others.

§ 59. No particular physical trait can be considered as insep-
arable from idiocy, although, after the period of infancy, the
physical organization never fails to give notice of its presence.
In a small number of cases, the head presents no deviation
from the normal form and size, but with this exception, the
head is either too large or too small; the tables of the skull
being thin and distended by water, or thick, indurated, and
uneven. In the former class, the forchead, though prominent,
is always depressed, and the posterior part of the head is appar-
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be of little practical importance, yet they may serve to teach
us how independent of one another are the various moral and
intellectual faculties, and lead us to be cautious how we infer
the soundness or capacity of the whole mind, from the perfection
manifested by one or two of its faculties.



CHAPTER IIL
IMBECILITY.

§ 63. BY imbecility is meant an abnormal deficiency either
in those faculties that acquaint us with the qualities and ordi-
nary relations of things, or in those which furnish us with the
moral motives that regulate our relations and conduct towards
our fellow-men ; and it is frequently attended with excessive
activity of one or more of the animal propensities. In imbecil-
ity the development of the moral and intellectual powers is
arrested at an early period of existence. It differs from idiocy
in the circumstance, that while in the latter there is an almost
utter destitution of every thing like reason, the subjects of the
former possess some intellectual capacity, though far less than

_is possessed by the great mass of mankind. Imbeciles can
never attain that degree of knowledge which is common among
people of their own rank and opportunities, though it is very
certain that they are not entirely unsusceptible of the influ-
ences of education. They are capable of forming a few simple
ideas, and of expressing them in language; they have some
memory and a sense of the conveniences and proprieties of life.
Many of them learn to read, write, and count, and make some
progress in music, though, for the most part, they are untaught
and employed in the coarsest and rudest labors. Their moral
and intellectual character presents the same infinite variety that
is witnessed in the normal state of the mind. While some are
changing their plans and resolutions with the fickleness of the
winds, others have some favorite project which they are bent
on accomplishing. While nothing can arrest the attention of
some for a moment, others pertinaciously retain some crotchet
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null and void.! It is obvious that no general rule can be ap-
plied to all such cases; for while marriage might conduce to
the interests of each party in one case, in another, it might be
equally ruinous to the interests of one or both parties. Every
case should be judged on its own merits, and only annulled
when the mind of either party is proved to have been operated
on by improper influences.

! Portsmouth v. Portsmouth, 1 Haggard, 355; Miss Bagster's case, ante,
§ 85.
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intercourse with their friends and neighbors, and converse with
them on the subjects nearest to their thoughts, we should gen-
erally detect some perversity of feeling or action, altogether
foreign to the ordinary character. Cases illustrative of this
remark will frequently occur to the reader in the course of this
work ; and it is not necessary to insist on the importance of
this fact in estimating the degree of criminal responsibility re-
maining in monomaniacs. It is a fact that must never be
forgotten, that the phenomena of insanity do not lie on the sur-
face, any more than those of other diseases, but oftentimes can
be discovered only by means of close and patient examination.
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§ 201. The contrast often presented in moral mania between
the state of the intellectual and that of the moral faculties, is
one of its most striking features. These patients can reason
logically and acutely on any subject within their knowledge,
and extol the beauties of virtue, while their conduct is filled
with acts of folly, and at war with every principle of moral pro-
priety. Their moral nature seems to have undergone an
entire revolution. The sentiments of truth, honor, honesty,
benevolence, purity, have given place to mendacity, dishonesty,
obscenity, and selfishness, and all sense of shame and self-con-
trol has disappeared, while the intellect has lost none of its
usual power to argue, convince, please, and charm. I once
asked a patient who was constantly saying or doing something
to annoy or disturb others, while his intellect was apparently
a8 free from delusion or any other impairment as ever, whether,
in committing his aggressive acts, he felt constrdined by an
irresistible impulse, contrary to his convictions of right, or was
not aware, at the moment, that he was doing wrong. His
reply should sink deep into the hearts of those who legislate
for, or it in judgment on, the insane. I neither acted from an
irresistible impulse, nor upon the belief that I was doing right.
I knew perfectly well I was doing wrong, and I might have
refrained if I had pleased. I did thus and so, because I loved
to do it. It gave me an indescribable pleasure to do wrong.”
Yet this man, when well, is kind and benevolent, and in his
whole walk and conversation a model of propriety.

§ 202. In nothing, however, is the intellectual soundness
more strikingly evinced than in the ingenuity with which these
persons endeavor to explain'the folly and absurdity of their
acts, and reconcile them to the ordinary rules of human action.
By denying entirely some alleged circumstances in a particular

\

by Baillarger under the name of Folie 3 double forme, and by Falret under
the name of Folie circulaire. 1am not aware that it has been noticed by
any others, though it is perfectly familiar to all much conversant with the
insane in this country.


















































































































































































































































































































































































































































































































FEBRILE DELIRIUM. 889

a symptom only, the latter maintains certain relations with the
disease on which it depends; it is relieved when that is re-
lieved, and is aggravated when that increases in severity.
Mania, though it undoubtedly tends to shorten life, is not
immediately dangerous, whereas the disease on which delir-
. ium depends speedily terminates in death, or restoration to
health. Mania seldom occurs till after the age of puberty ;
delirium attacks all periods alike, from early childhood to
extreme old age. It must be borne in mind, however, that
the above distinctive features are not always present. A form
of mania is occasionally seen, in which the mental aberrations
and some of the physical symptoms are remarkably like those
of delirium.
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positions, and they ought, therefore, to receive no favor from
courts. In cases of injury to the head, it is not uncommon
for the patient — after rallying from its immediate effect —to
answer questions rationally, to appear collected and intelligent,
in short, to have fully recovered his senses, though he may sub-
sequently declare that he is utterly unconscious of what were
his acts, thoughts, or feelings at that time. Few, even among
medical men, who observe a person under such circumstances,
would have any hesitation in expressing their belief in his tes-
tamentary capacity, though the event would show that they had
labored under a serious error.
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been apparently cured, the less likely is the cerebral irritation
to be renewed by sudden provocations or other causes that
tend to produce it. Ample time must be allowed to cover the
period of convalescence, and if it be difficult to fix upon the
exact duration of this state, 8o much greater the necessity of
caution in determining the responsibility of the accused. Here
it is often a merit to doubt, and justice requires that the ac-
cused should have the benefit of our doubts.



















































LUCID INTERVALS. 429

blows on the head, — we are justified in considering him as not
having been morally free at the time when the act was com-
mitted. If, on the other hand, there appear to have been no
causes of this kind in operation, and the usual signs of insanity
were not present, and especially if the act obviously serves
some interest of the accused, we can hardly avoid the conclusion
that he is responsible for his criminal acts.
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when confined to the latter, have affected the mind by sympa-
thetic irritation. Even in those cases where the fatal act was
preceded by no indications of disease, or other symptoms that
excited suspicions that the individual was tired of life, dis-
section has often revealed the most serious disease, which must
have existed for some time previous to death. True, the most
careful dissection will sometimes fail of revealing the slightest
deviation from the healthy structure, and it is not necessary to
the support of the above views of the nature of this affection
that it always should. For here, as in mania, sometimes the
pathological change may not have gone beyond its primary
stage, that of simple irritation, which is not appreciable to the
senses, but the existence of which we are bound to believe on
the strength of the symptoms.
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act is not criminal, he does not state.! However, it cannot be
denied that an agreement to commit mutual homicide ought to
be regarded as but questionable evidence of insanity, and
therefore should receive no favor on that ground alone.

! De principio imputationis alienationum mentis in jure criminali recte
constituendo. p. 26. Heidl. 1838. ’
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there, and then gave three stabs which penetrated the bed-
clothes and a mat which served the purpose of a mattress.
He then returned, his features relaxed, and an air of satis-
faction on his countenance. The next day, the prior asked
him what he had dreamed about the preceding night. The
monk confessed, that, having dreamed that his mother had
been murdered by the prior, and that her spirit had appeared
to him and cried for vengeance, he was transported with
fury at the sight, and ran directly to stab her assassin.
Shortly after, he awoke, covered with perspiration, and re-
joiced to find that it was only a dream.! A similar case is
also related of two individuals, who, finding themselves out
over night in a place infested with robbers, one engaged to
watch while the other slept; but the former, falling asleep
and dreaming of being pursued, shot his friend through the
heart. .

1 Des Maladies Mentales, 127.
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he acts when in the somnambulic state. His peculiar utterance
and strangeness of manner he had been often told of, no doubt,
and those he could easily manage; but he might not have
known that the correctness and pertinence of his conversation
at the Heards’ were totally unlike any of his manifestations
while in the real paroxysms, nor that a true somnambulist
would have alluded, in that interview, to the scenes he had just
witnessed, rather than to an ordinary matter of business. So
little did he seem to apprehend his part, that, pretending to
be somnambulic, he was, for all practical purposes, fully
awake.

The jury acquitted him because, as they stated, the evidence
that he did the deed was insufficient. The question of som-
nambulism they did not consider.!

! The facts of this case are obtained from reports of the trial, in the
papers of the time. )



CHAPTER XXIV.
SOMNOLENTIA.

§ 515. THE sleeping state gives rise, in one way or another,
to a mental condition in which all moral liberty 18 destroyed.
‘What the essential condition of the brain is in sleep, as distin-
guished from that of the waking state, is one of the problems
of physiology that remains to be solved. The few facts which
meet our observation throw but little light on this point, though'
they serve to indicate the general features of the difference
between the two states. Opposite as they are, the passage from
one to the other cannot be exactly described. We only know
that, in going to sleep, the various organs of sensation and
motion, one after another, cease from their activity and lose
their relations to the world without ; and that, in waking, these -
organs more rapidly resume their activity, until the conscious-
ness is fully restored. In either case the ordinary course of
things may be interrupted, from one cause or another,— the
previous thoughts or occupations of the individual, external
circumstances making their impressions upon the senses, or
some unusual, if not abnormal, activity of the cerebral system.
Especially is this the case in the passage from the sleeping to
the waking state, the ordinary phenomena of which are liable
to be disturbed by loud noises, vivid dreams, or attempts to
arouse the sleeper by shaking and pulling.® It should he borne
in mind, also, that, in certain persons, the sleeping state is ordi-
narily marked by peculiarities which are sometimes continued
by hereditary transmission. A distinguished general of the
American Revolutionary army would not only drop asleep while
conversing with a friend, but would sleep on his horse during
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for the act arising from interest or passion, or when there
were appearances of design and opportunity. In a recent
case, where somnolentia was plead in defence, it appeared that
the prisoner had showed malicious feeling against the other
party, and had wished him dead; that the knife seemed to
have been recently sharpened, and that the prisoner must
have reached over another person, sleeping in the same bed,
in order to inflict the wound.! ‘

! Reg. v. Jackson (Liverpool Aut. Ass. 1847), cited by Taylor, Med.
Juris. 656. .
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in which he is known to have been engaged. If he can do
this, it is & strong presumption in favor of his competency ; if
not, it is incumbent on the party offering his testimony to show
why his memory should have been more faithful in the one
case than in the other. This is rendered still more necessary
by the fact, that the weakness of mipd incident to this con-
dition makes its subjects more easily swayed by the sug-
gestions of others, and leads them to believe that they re-
member what they are told they ought to remember, or what
they are assured they actually did remember till within a
recent period. The slightest examination will ehow how
much dependence can be placed on their recollections of
recent events.
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important physiological changes, which, at that period, take
place in the female constitution. He has met with many
examples of it in women who previously had exhibited all
the virtues of their sex, and especially temperance.!

! De Ia folie, ete. ii. 605.
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cally deranged in delirium tremens, there is proof enough that
various hallucinations took possession of Birdsell’s mind, and
prompted him to the bloody deed for which he was condemned ;
that he was under the influence of manifest, unequivocal,
strong delusion, that test of insanity which, when prgsent,
never deceives. If any one, on being made acquainted with
the particulars of Birdsell’s case, can pronounce it to be not
insanity, he must have derived his notions of this disease
from some other source than the wards of the hospital and
asylum. * ’ :

§ 578. In the first two cases, the directions of the court
to the jury were, substantially, that if they were satisfied the
accused was insane when he committed the criminal act,
they were not to go back and inquire into the cause of the
insanity ; but, on this fact being established in their minds,
the prisoner was entitled to an acquittal. In the first case,
the court examined the question whether the legal conse-
quences of insanity are affected by the character of the cause
which produces it; and so clear and satisfactory is its opin-
ion, that anythidg further on this point is rendered unneces-
sary here. But we are not so well satisfied with its distinction
between the insanity which is the remote, and that which is
the immediate, effect of drunkenness. Where the moral guilt
is so nearly alike, as it certainly is in the two cases, we are
unable to perceive the justice of making such a fearful differ-
ence in regard to their legal consequences. The distinction
is not only unjust, but we apprehend that there would often be
no little difficulty in applying it to practice. It would not be
very easy to determine the precise period when the drunken
fit is over, — when the individual ceases to be under the influ-
ence of the intoxicating liquor. A case is related by Hitzig in
which this difficulty would have heen experienced, if the legal
consequences of the act in question had not been determined
by very different principles. A carpenter in Pregelswalde,
named Thiel, had contracted such a propensity for drink, that
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themselves beyond a doubt that the party was incapable of
distinguishing right from wrong. In replying to the arguments
of counsel for a new trial, the court observed, in the course of
its remarks, ¢ that they were not called upon to give an opinion
whether mania a potu would, under any circumstances, be an
excuse for the commission of a crime ; but they felt no unwill-
ingness to express their opinion; that, if the insanity were the
offspring of intemperance, and the prisoner knew that intoxi-
cation would produce it, he could not plead it as an apology.”
Birdsell, it has been seen, had experienced several fits of
delirium tremens following his drunken debauches, previous
to that in which he destroyed his wife, and consequently knew
that intoxication would be likely to produce insanity. How
far this fact changes the attitude of the case, is a point which
deserves a careful examination, before being allowed to have a
bearing on judicial decisions. If the party had known that, in
his previous attacks of delirium tremens, he had attempted the
life of his wife, then indeed this opinion would not have been
without some foundation; for in that case, perhaps, he might
have been justly held responsible for whatever criminal acts he
committed while in a state of insanity, just so far as he was
responsible for the intoxication that produced it. All that
Birdsell knew on this subject, however, was, that indulgence
in drinking having frequently occasioned delirium tremens
would be liable to produce a renewal of its attacks. As to
what acts he might commit while under their influence, he
knew absolutely nothing. It is not very clear how delirium’
tremens -can have a different effect on legal respousibility,
from that which would follow any other form of mental
derangement resulting from habits of intemperance. If
Birdsell’s habits had led to attacks of common mania instead
of delirium tremens, his guilt, in a moral point of view, would
certainly have been no less; nor, on the hypothesis of the
court that insanity is no apology for crime, if the party knew
that intoxication would produce it, would his legal responsi-
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intention, and one deliberately planned and deliberately exe-
cuted, in the full possession of the reasoning powers.

§ 688. Criminal cases are not very unfrequent in which
intemperance and insanity are so mingled together, that it is
impossible to unravel their relations to each other, and ascer-
tain their respective shares of influence in producing the
criminal act. The following will serve as an illustration of
this class of cases: —. .

§ 589. David Abbot was tried by the Superior Court of
Connecticut, for the murder of his wife in July, 1841. The
facts as they appeared from the testimony were substan-
tially as follows: The prisoner belonged to a respectable
family, possessed some property, and had twelve children by
his wife. For several years prior to the event, he had been
very intemperate, but not to such a degree as to prevent his
walking about and conversing as at other times. Habitually
harsh and cruel to his wife, he became still more so when
under the immediate influence of liquor. He became jeal-
ous of her, and believed that she had frequent criminal inter-
course with two of their neighbors. But it was admitted by
every one else that the conduct of these persons and of his
wife was perfectly unexceptionable, so far as this subject was
concerned. On the afternocon of the day when the murder
was committed, he was observed to drink rum and cider
several times. After he and his wife had gone to bed, they
were heard talking together, and at eleven o’clock he called
up one of his daughters, and directed her to summon the
neighbors, ¢ as they were all dead, or would be soon.” The
wife was found dead, apparently choked to death, and he
lying on the floor with his throat cut in several places, but
not fatally. When asked what he had been doing, he re-’
plied, ¢ that the devil had been there, that he had had a clinch
with him, and that the devil had been trying to kill them
both, and had cut his throat.” Subsequently, however,
when he became more composed, he stated that after they
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these and other drunkards is, that they are impelled to the
gratification of their insatiable cravings with different degrees’
of violence,— a circumstance which it would be mischievous.
to recognize in estimating the degree of criminal responsi-
bility. The truth would be overlooked or disputed, that this
irresistible propensity to excessive drinking is manifested as
often, if not oftener, in temperate men as in habitual drunk- .
ards; and that it is either a symptom of the first stage of,
madness, or of a temporary impairment of the mind produced
by some disturbance of the cerebral circulation. The drunk-
enness being thus an accidental, involuntary consequence of
a maniacal state of the mind, it cannot impart the character of
criminality to any action to which it may give rise. If the
merchant, or servant girl, whose cases we have quoted from
Esquirol (§§ 551, 554), had committed murder in one of their
paroxysms, we should, no doubt, have had the testimony of
that distinguished physician, as he has already recorded it in
his writings, that they were ‘ true monomaniacs, not morally
responsible.”” The other cases we have related, though differ-
ing a little from these in some of their accidental symptoms,
evidently proceeded from the same pathological causes; and
if moral responsibility ceases in the former, it must equally
cease in the latter.



CHAPTER XXVIIIL
" INTERDICTION AND ISOLATION.

§ 591. WiITH respect to the kind and degree of mental im-
pairment that warrant interdiction, there prevails the utmost
diversity of opinion; and such must continue to be the case
till sounder views are entertained of the true purposes of this
measure. The radical fault of speculations on this subject is,
that the attention has been directed to general rules and ab-
stract distinctions, rather than to a thorough and discrim-
inating examination of the particular circumstances of each
individual case. In the following paragraphs will be found
abundant illustrations of the truth of this remark.

§ 592. Imbeciles in the first degree cannot be justly deprived
of the management of their property, on the ground of mental
deficiency alone. If tixey have shown no disposition to squander
their money on trifles, nor suffered their affairs to be grossly neg-
lected, there can be no reasonable prétence for taking it alto-
gether from their control and enjoyment. Neither should we be
too rigid in our scrutiny of these cases. If a whole life of extrav-
agance, or hazardous speculation, is not enough to produce the
interdiction of a sound person, why should an occasional act of
either in one of feeble intellect provoke that measure? Of
course, there can be no question of its propriety when it is
perfectly obvious that he is dissipating his fortune to the great
detriment of himself and of those who are dependent on him.

§ 593. Much discussion and tedious litigation have arisen,
from the difficulty of determining the exact measure of intel-
lectual capacity requisite to the undisturbed enjoyment of civil
rights and privileges, chiefly in consequence of losing sight of
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the real object before us, and pursuing a shadow of our own
creating. It is a question of capacity in reference to certain
ends and duties, and we are not called on to go beyond the
consideration of these, in our endeavors to settle this question.
The speculative opinions of the imbecile person, the little
peculiarities of his conduct, his style of living and talking,
and his general deportment in society, are points that require
but little attention in this inquiry. Our business is with the
manner in which he has conducted his affairs,and from this,
chiefly, we are to draw our inferences respecting his probable
fature conduct and capacity. And here we are not bound to
institute a rigid comparison between his habits, and those of
people enjoying ordinary soundness and vigor of intellect. We
are not warranted in stripping him of all his possessions and
leaving him at the mercy of others,the moment we can fix
upon a single instance in the course of his life, where he
has neglected to profit by a happy turn of fortune, or has re-
warded a service, or bestowed his bounties, in a manner
altogether opposed to our ideas of forethought and economy.
Has the individual indulged in repeated acts of extravagance,
or of profitless expenditure ? Has he engaged in the execution
of visionary projects, with reckless indifference as to the extent
of his means and appliances ? Has he squandered his money
on favorites, or become an instrument in the hands of-design-
ing and profligate associates for advancing their own selfish
projects ? These are among the most prominent questions
that require a satisfactory answer ; and if they are kept stead-
ily before us, there will be little fear of losing ourselves in
the maze of perplexities which the judicial investigation of
cases of imbecility frequently creates.

§ 594. These views, it will be seen, afford no countenance to
the usual practice of canvassing the whole history of the im-
becile person, arraying act against act, and speech against
speech, and drawing from each an inference for or against his
capacity of managing his own affairs, in his own way. Few
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nition can ever be of much practical service, for no definition
can be 8o which embraces either more or less than is strictly
warranted by the exact nature of the thing defined. Many an
imbecile whe could not be safely trusted with the control of
property for a single week, may, nevertheless, ¢ talk and dis-
course rationally and sensibly,” so long as the conversation is
confined to simple subjects that have long been familiar to the
mind ; and many a man of legal capacity may be found, of
whom it cannot be said that he is ¢ fully capable of any ra-
tional act” whatever, ¢requiring thought, judgment, and
reflection.” The very point to be decided is, whether the
person in question, who talks and discourses so rationally and
sensibly, and does so many rational acts, is, or is not, capable
of managing his affairs; and, however much we may scru-
tinize the character of his intellect, the only just and accurate
test of such capacity is the manner in which ,he has already
managed his affairs. The tests of legal capacity so much
sought after in imbecility cannot be obtained, from the na-
ture of things, because the general strength of mind is but
an uncertain index of its ability when exercised on particular
subjects. The ministers of the law, therefore, should be
- extremely cautious how they are moved by theoretical con-
siderations, instead of particular facts bearing on the point
at issue, in examining requests for interdiction on the ground
of imbecility.

§ 596. General intellectual and general moral mania are
always sufficient causes of interdiction; for the reflective fac-
ulties are too much disturbed in the former, and the moral in
the latter to appreciate properly the relations of property, or to
provide the necessary arrangements for preserving and improv-
ing it. The only question is, How soon after the manifestation
of the discase are we warranted in taking this measure? Since
its publicity serves to expose the patient and his family to the
popular and not unfounded prejudice against insanity, and since
mania, when early attended to, is cured, in the larger propor-
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if he manage his affairs well enough in other respects.” !
Georget, however, thinks that monomaniacs are not to be
trusted, and that we can never be sure that the predominant
idea may not, by means of some mental associations, lead to
the dissipation of their fortunes. Accordingly, he is dissatis-
fied with the decision of the tribunal of La Seine, which rejected
a petition for the interdiction of M. Selves, a celebrated advo-
cate, although admitted to be a « meddler in his family, litigious
in society, impertinent towards the magistrates, vainly profuse
in his expenditures, and subject to some illusions.” 2

§ 598. This distrust of the insane, of whatever description,
is nowhere more strongly implied than in the habitual practice
of England a few years since. A kind and degree of mental
impairment that had never obscured the patient’s knowledge
of his relative situation, never altered his disposition to be
kind and useful to those around him, never weakened his en-
Joyment of social pleasures, and never affected his capacity to
manage his concerns with his usual prudence, were sometimes
deemed a sufficient reason for depriving him of the use and
enjoyment of his own property, and subjecting him to all the
disabilities the law can impose. Dr. Conolly speaks of a gen-
tleman on whose account his family applied for a commission
of lunacy, because he had become possessed with the idca that
the queen of England was in love with him. Yet this person
conducted himself very well in most of the offices of life, and
on one occasion after this application was made, while dining
with a party of friends in company with the Lord Chancellor, he
contributed so remarkably to the enjoyment of the day by his
polite, agreeable, and amusing manner, that this functionary
could not help expressing to him how much he had been
gratified by his introduction to him, and how utterly absurd it
now appeared to him, to have ever given credit to the story of
his delusion. This was enough to produce its avowal by the

! Toullier, le Droit Civil Frangais, etc., 1811.
* Des Maladies Mentales, 108.
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to leave the shop to his mother, and take his own property
away ; or to give her seven thousand pounds, on her consent-
ing to leave the concern; but she was not to be got rid of at
that price. The incessant state of contention at last seriously
impaired his health and his mental tranquillity, and on the first
of July, 1829, he applied to Mr. Lawrence, the surgeon. He
told this gentleman a long story about his health and his tea-
trade; and, at another interview, he recited poetry, and ex-
pressed a strong antipathy to his mother and several relations.
Mr. Lawrence considered him of unsound mind, but thought
that if he could be reconciled to his mother and family the
disease would be at an end,— that his antipathy to his mother
was his chief delusion.

§ 600. About this time he applied to Dr. Latham, claiming
his protection. His discourse was wild and rambling, and his
manner strange and excited. He told the doctor, in a sort of
a whisper, that he had a tale to relate of the greatest horror,
and then flung himself away and stalked into the middle of the
room. He appeared very apprehensive lest he might be over-
heard, and begged that he might lock the doors aid close the
windows. He spoke of his wealth and his trade, and quoted
poetry largely, using great gesticulation and throwing his arms
about. Several times he asked if he looked insane, and, on leav-
ing the house, he said, “If you fail (in a promise to call on
him), dread the vengeance of -a madman ; for I carry a loaded
pistol.” Dr. Latham thought him insane, though not pre-
pared to recommend that he should be shut up as an acknowl-
edged lunatic. Shortly after this, he left his own house and
went to spend the night at Furnival Inn, on the third of
August. About one o’clock i the night he rang the bell,
and told the waiter that there were thieves in the house ; that
he heard them snapping off pistols and striking & light. On
being remonstrated with by the waiter on the impropriety of
his ringing the bell, and thus disturbing the lodgers, he said
he was sorry for it, went upon his knees, and humbly begged
his pardon. ’ '
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He thought there was a delusion in his mind as to his mother’s
conduct, though he admitted tlere would be no delusion, if
his mother had interfered as Davies described, and as other
witnesses testified. He thought that the purchase of a certain
ostate for 6000 guineas was, in itself, an act of insanity, con-
sidering his circumstances, though he admitted he knew noth-
ing of his circumstances. A man of business, he thought,
ought not to lock up so much of his capital. He never inquired
how Mr. Davies managed his business, though he declared
that he was incapable of managing it.

Mr. Halsam testified, that he was induced to consider him
insane, frgﬂs manner of complaining of the dirty habits of
the keepe the establishment where he was confined. He
said decndedly, that, as long as his morbid hostility remained
against his mother, it was not safe for him to go at large.

"§ 604. In opposition to this evidence,— and it is but a small
portion of what might be given, —it may be well to exhibit a
specimen or two of that given by Mr. Davies’s medical witnesses.
Dr. Macmichael, who had been sent down by the Lord Chan-
cellor to examine into the state of his mind, satisfactorily
showed that Mr. Davies’s peculiar notions and views, which
had been considered by many as delusions, either did not exist
at all, or proved, upon examination, to be perfectly rational
and proper. In attributing his prosperity to the favor of
Providence, which had been mentioned as one of his delusions,
he said he did not mean immediate or special interference,
but that general Providence which regulates human affairs.
His boast of having improved the revenue by his biddings,
which had also been imputed to him as a delusion, he explained
by saying that there was a certain kind of tea that was now
almost given away ; that if he bid higher than others, the duty
* would be increased, and that thus he should put money into
the pocket of government. He showed that, instead of sacrifi-
cing his property by this course, he recalized a large sum
of money in a very short time. Dr. Macmichael was not will-






INTERDICTION AND ISOLATION. 603

not very clear how his property can be taken from his con-
trol, without violating the first principles of civil liberty. If
no one doubts that the mental operations in monomania may
be perfectly sound, except within a certain very narrow circle,
why should it be a matter of surprise, that ideas of property
should sometimes be among those which are unaffected by the
influence of the disorder? To deprive a person laboring
under a partial mania that does not involve his notions of
property, of the natural right of controlling and disposing of
his own fortune, is as unjust and irrational as it would be to
inflict upon a felon convicted of theft, the penalties attached
to the violation of every article in the criminal code. If too,
we interdiet one monomaniac whose derangement is limited to
a single subject, we are bound, in consistency, to proceed till
we have included all, from him who believes he has lost his
rational soul, to the poor hypochondriac who imagines his legs
are made of glass, or that a fish has taken up its abode in his
stomach. The mischief that would arise from such a course
of disqualification may be easily enough conceived without
the aid of any more particular description. Even when the
hallucination has reference to property, as the idea, for in-
stance, that the individual possesses immense wealth, or that
every ship which enters the harbor is his and freighted with
his goods, we are not too hastily to strip him of what is really
his own, for he might nevertheless, in the management of it,
evince the most commendable prudence and economy. Itisa
remarkable, but not an uncommon fact, that monomaniacs
often make no practical application of their insane notions to
their own conduct or concerns, but continue to manage both
as if no such delusion existed.

§ 607. In the progress of dementia, there always comes a
period sooner or later, when interdiction is required, where-
ever the patient has much property, or conflicting interests
are involved in its disposition. To decide when this period
has actually arrived, is generally a difficult and a responsible
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to a worthless and designing woman, or he alters his will in
favor of some unprincipled person, or finds his way to some
neighboring town, where he becomes a disgraceful spectacle,
and gets robbed of his money and ill-treated ; or, perhaps, he
falls into the pond, and is drowned; all the world then ex-
claiming against the heartlessness and inattention of those
about him, and the unaccountable supineness of those who
were consulted about the case. Thus, the view of a very
plain and easy duty is, not unfrequently, obscured by preva-
lent opinions respecting the nature of insanity, and respecting
the measures which insanity is supposed to render indispen-
sable. If the patient, whom I have described as conducting
himself so satisfactorily in a short. and common conversation,
is left. to his own thought for a little time, and his attention is
not excited by those about him, his state will become evident
enough. He will be seen to be wandering, and lost in his
reflections, and will perhaps rise up and endeavor to make
his way out of the room, but without seeming to remember
the situation of the door. Or he will declare his intention to
set off on a long journey, or by many slight indications show
that his mind is reduced to imbecility. In some, the effects
of the recent restraint of a stranger’s presence may be more
permanent than in others; but half an hour, or .a few hours
at the utmost, will suffice to show the state of the case.
The decision is important, and due time must be allowed
for it. If one visit is not sufficient, the visit should be re-
peated, until the practitioner can give a clear and decided
opinion.

¢ But now comes the other danger. A sanguine practitioner
sees the undoubted signs of folly and weakness in the old
man, and, forgetting that they are as much the effects of age
as are the unsteadiness of his limbs, and the dulness of his
hearing, pronounces the patient to be mad; and, to gratify
persons of no feeling or compunction, consigns the poor patient
to strange hands, and causes him to spend the little remnant
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of his days away from his own house, and unseen by any of
those whom his former care perhaps preserved, and whom his
wealth will enrich.”?

§ 608. The principles we have indicated, as proper to guide
us in deciding questions of interdiction in the various forms
of imbecility and mania, are not to be so implicitly relied on
here, because the unfitness of the patient to manage his own
concerns is often proved, not so much by specific acts of ex-
travagance or folly as by his subjcction to the will of those
who are deliberately and cautiously preying upon his sub-
stance. We may also bear in mind, that, although we take
from him the control of his property, even while his faculties
are sound enough to make him capable of performing the
duty himself, yet we are only prematurely taking a measure
which a few weeks or months will generally render absolutely
necessary.

§ 609. It is to be regretted that in cases of insanity, where
the mental disorder does not seem sufficient to warrant so
extreme & measure as complete interdiction, while it occasions
reasonable doubts of the ability to manage property with ordi-
nary prudence, our laws have established no inferior grades of
restraint. The civil code of France ordains that, ¢ in reject-
ing a demand for interdiction, the court may, nevertheless, if
circumstances require it, debar the defendant from' appearing
in suits, making contracts, borrowing, receiving payment for
debts or giving a discharge, alienating or pledging his prop-
erty, without the aid of a council which shall be appointed
in the same judgment.” 2 It would be well, if something of
this kind always found a place in the legal regulations of the
insane.

§ 610. The views here presented on the propriety of inter-
diction in different kinds of insanity, can, at the most, affect
only the opinions of the expert, or the conclusions of the judge.
They cannot easily be embodied into a legislative enactment,

! Indications of Insanity, 440. * Code Civil, art. 499.
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and it is doubtful if the slightest attempt thereto would not be
productive of uncertainty and embarrassment. In the French
civil code it is enacted that only habitual imbecility, dementia,
or furor, can be a sufficient cause of interdiction.! In thus
requiring the alienation to have been habitual, it was the object
of the legislator, no doubt, to prevent the abuses that might
arise, if this measure were allowed in those temporary aliena-
tions that readily yield to medical treatment. But as no two
individuals would probably agree as to the number of weeks or
months necessary to make a case of insanity habitual, the law
must, of necessity, either be entirely disregarded in practice,
or become the means of great injustice, in consequence of
the diversity of interpretation to which it is liable. Georget
observes that, in Paris, the judge is always governed by the
opinion of the patient’s physician relative to the future progress
and result of the disease, rather than its previous duration.?
The French jurists have disagreed as to the construction in-
tended to be put on the terms imbecility, etc. While some
contend that these terms are thus multiplied, merely in order
to embrace every possible form of mental disorder, it is con-
tended by others that the legislator’s object was to prevent
interdiction on account of any mental disorder which could
not fairly be brought under one of these divisions. The con-
sequence is what might be expected,— the law is practically
disregarded altogether.

§ 611. What the legislator can and ought to do is, to provide
for the impartial administration of justice where interdiction
is provoked, by such a course of procedure as will tend to
bring out all the material facts. In France, the facts of the
case must be stated in writing, and supported by documents
and witnesses ; the family-council gives its opinion touching
the utility of the measure ; and the respondent is examined
by the court and the attorney-general. If the examination
and the documents are not satisfactory, the court may order

v} Art. 489. * Discussion Méd. Lég. 174.
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than on that of the restraint of the insane, because, while
often essential to the restoration or comfort of the patient, and
to the safety of the community, it is, at the same time, liable
to serious abuses. It is a curious fact that this measure, im-
portant as it is, has seldom been regulated by any express
provisions of law. In France, until 1838, this measure was
altogether unknown to the laws, except in relation to those
whose liberty might endanger the safety of society. Such,
and such only, the‘municipal authorities were required to con-
fine. The Penal Code, Art. 341, inflicts the punishment of
hard labor on any one who shall arrest, detain, or sequester
the person of another not charged with any criminal offence,
withoit the order of the constituted authorities. The 4th
article of the charter of 1830 also declares that ¢ no person
can be pursued or arrested, except in cases provided by the
law, and in the forms that it prescribes.” Of course, establish-
ments for the reception of the insane existed, but their whole
economy was regulated by their respective governments. ¢In
many departments,” says Esquirol, “it is sufficient to apply
to the administration of the hospital or asylum, in order to
obtain the admission of a patient. In some places the au-
thorization of the mayor is necessary, if the establishment
is communal ; of the prefect, if it is departmental. In a few
establishments, the patient must be interdicted before he can
gain admission.” The necessity of express legislation on this
subject was generally felt; and in 1838 it was enacted that no
person should be admitted into a hospital for the insane with-
out an application from some relative, or other person interested
in the patient, and the certificate of a physician, stating that
the person is insane, and a fit subject for hospital treatment.
In the Civil Code of Austria, it is ordained that no person can
be confined on account of insanity who has not been legally
declared to be insane by physicians appointed for the purpose
of investigating his mental condition. In this country, the
law as it relates to the isolation of the insane is in very nearly
: 89
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a manner as they may deem most suitable for their welfare,
there seems to be a manifest pr'opriety in securing it by a
legislative act. The provision, which, in accordance with these
views, we have adopted, insures the indispensable requisites
of a great majority of cases,— despatch, domestic privacy,
and those natural rights that flow from the family relation, —
and, considered in all its aspects, is both wise and humane.
That the power might sometimes be abused, is not deuied,
but such a result would be an exception to the general rule,
and would be effectually remedied by the provisions hereafter
mentioned. For obvious reasons, we would give the same
power to the guardian over his ward, and to the proper muni-
cipal authorities over their paupers.

§ 617. A very different provision is required for another,
smaller class of cases, in order to secure, in the fullest degree,
the rights of persons and the confidence of the public. We
all know that insanity does not always derange every opera-
tion of the mind, and deprive the patient of every attribute of
a rational being. Under certain circumstances, his conduct
and conversation are marked by ordinary propriety and dis-
cretion, and to those who regard him superficially, he appears
to be governed by the ordinary feelings and motives of men.
At the worst, he may be supposed to be only a little eccentric,
or to give way too readily to passion and impulse. To those,
however, whose relations towards him place them immediately
under his control, and whose presence furnishes no check
upon the manifestations of his character, he appears very
differently. They witness a degree of mental excitement and
restlessness, an extravagance in his prospects and plans, a
readiness to embark in new and hazardous speculations, an
indulgence in habits of living beyond his means or unsuitable

* to his condition, an impatience at the slightest show of oppo-

sition or restraint, unfounded suspicions and jealousies, and
the most arbitrary and tyrannical conduct in his family, all
which traits are foreign to his natural character, and perhaps
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penses of an insane person in a place of confinement should
have the power of removing him, if that is requisite in order
to close their liabilities. Reasons may occur that would ren-
der it as expedient to withdraw from such an obligation, as
it might have been to assume it originally, and if, by the con-
ditions of the obligation, the patient must be removed before
it can be discharged, then most clearly the surety should have
that power.

. § 623. There now remains but one more class whose dis-
charge from confinement we have to consider,— those who
claim their liberty on the ground of being unjustly confined.
"The injustice may consist in being confined without having
ever been insane, or in the confinement being continued after
recovery from the disorder. We can conceive of no better
mode of meeting such cases, than by a process very similar to
that by which those are committed whose friends do not
choose to assume the responsibility. There would be a con-
‘venience in making the trustees, directors, or by whatever
name that body may be called which has the general super-
vision of the hospital, this committee, as they could discharge
the duty quietly and cheaply, with the peculiar advantage of
having often observed the party in question and heard his
statements from his own lips. But their official connection
with the institution might be thought to bias their opinions,
and therefore there seems to be a propriety in forming the
commission of persons having no previous knowledge of the
parties. It should be an indispensable condition that they
should have an interview with the patient, but it is not nec-
essary that it should be attended with any formalities, or that
he should be aware of its object. The proceeding is in the
nature of an inquisition, not a trial by jury, and hence the
commission may not be bound by any formal rules in pursuing
their object. Indeed, the great advantage of this method over
a judicial investigation procured by a writ of habeas corpus,
is, that it is not necessarily attended with a degree of formality
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composed of not less than three nor more than four persons,
one of whom, at least, shall be a physician, and another a law-
yer. In their inquisition they shall hear such evidence as may
be offered touching the merits of the case, as well as the state-
ments of the party complained of, or of his counsel. The party
shall have seasonable notice of the proceedings, and the judge
is authorized to have him placed in suitable custody while the
inquisition is pending.

5. On a written statement being addressed, by some respect-
able person, to any high judicial officer, that a certain person,
then confined in a hospital for the insane, is not insane, and is
thus unjustly deprived of his liberty, the judge, at his discre-
tion, shall appoint a commission of not less than three nor
more than four persons, one of whom, at least, shall be a phy-
sician, and another a lawyer, who shall hear such evidence as
may be offered- touching the merits of the case, and, without
summoning the party to meet them, shall have a personal inter-
view with him, so managed as to prevent him, if possible, from
suspecting its objects. They shall report their proceedings to
the judge, and if, in their opinion, the party is not insane, the
judge shall issue an order for his discharge.

6. If the officers of any hospital shall wish for a judicial
examination of a person in their charge, such examination
shall be had in the manner provided in the fifth section.

7. The commission provided for in the fifth section shall
not be repeated, in regard to the same party, oftener than once

. in six months; and, in regard to those placed in a hospital
under the third section, such commission shall not be appointed
within the first six months of their residence therein.

8. Persons placed in a hospital, under the first section of
this act, may be removed therefrom by the party who placed
them in it.

9. Persons placed in a hospital, under the second section of
this act, may be discharged by the authorities in whom the gov-
ernment of the hospital is vested.
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ing his mental condition, the judge shall order him to be placed
in some hospital for the insane, or some other place favorable
for a scientific observation of his mental condition. The per-
"son to whose custody he may be committed shall report to the
judge respecting his mental condition, previous to the next
term of court; and if such report is not satisfactory, the judge
shall appoint a commission of inquiry, in the manner just men-
tioned, whose opinion shall be followed by the same proceed-
ings as in the first instance.

15. Whenever any person is acquitted, in a criminal suit, on
the ground of insanity, the jury shall declare this fact in their
verdict; and the court shall order the prisoner to be committed
to some place of confinement, for safe-keeping or treatment,
there to be retained until he may be discharged in the manner
provided in the next section.

16. If any judge of the highest court having original Jjuris-
diction shall be satisfied by the evidence presented to him,
that the prisoner has recovered, and that the paroxysm of
insanity in which tle criminal act was committed was the first
and only one he had ever experienced, he may order his uncon-
ditional discharge ; if, however, it shall appear that such par-
oxysm of insanity was. preceded by at least one other, then the
court may, in its discretion, appoint a guardian of his person,
and to him commit the care of the prisoner, said guardian giv-
ing bonds for any damage.his ward may commit; provided
always, that, in case of homicide, or attempted homicide, the
prisoner shall not be discharged, unless by the unanimous con-

" sent of the superintendent and managers of the hospital, and
the court before which he was tried.

17. If it shall be made to appear to any judge of the supreme
judicial court, or other high judicial officer, that a certain insane
person is manifestly suffering from the want of proper care, or
treatment, he shall order such person to be placed in some
hospital for the insane, at the expense of those who are legally
bound to maintain him.
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18. Application for the guardianship of an insane person
shall be made to the judge of probate, or judge having similar
jurisdiction, who, after a hearing of the parties, shall grant the
measure, if satisfied that the person is insane, and incapable
of managing his affairs discreetly. Seasonable notice shall be
given to the person who is the object of the measure, if at large,
and if under restraint, to those having charge of him ; but his
presence in court, as well as the reading of the notice to him,
may be dispensed with, if the court is satisfied that such read-
ing, or personal attendance, would probably be detrimental to
his mental or bodily health. The removal of the guardianship
shall be subjected to the same mode of procedure as its appoint-
ment. )

19. Insane persons shall be made responsible, in a civil suit,
for any injury they may commit upon the person, or property
of others ; reference being had in regard to the amount of dam-
ages, to the pecuniary means of both parties, to the provocation
sustained by the defendant, and any other circumstance which,
in a criminal suit, would furnish ground fdr mitigation of pun-
ishment. ) .

20. The contracts of the insane shall not be valid, unless it
can be shown, either that such acts were for articles of neces-
sity, or comfort, suitable to the means and condition of the
party, or that the other party had*no reason to suspect the
existence of any mental impairment and that the transaction
exhibited no marks of unfair advantage.

21. A will may be invalidated on the ground of the testator 8
insanity, provided it be proved that he was incapable of under-
standing the nature and consequences of the transaction, or of
appreciating the relative values of property, or of remembering
and calling to mind all the heirs-atlaw, or of resisting all
attempts to substitute the will of others for his own. A will
may also be invalidated on the ground of the testator’s insan-
ity, provided it be proved that he entertained delusions respect-
ing any heirs-at-law, calculated to produce unfriendly feeling
towards them.



CHAPTER XXIX.
DUTIES OF MEDICAL WITNESSES,

§ 628. Books on Medical Jurisprudence usually contain a
chapter on MEpICAL EVIDENCE, in which the general subject is
discussed. There are some points, however, connected with
such evidence in cases involving questions of insanity, which
_require a more special consideration. Cases of this kind have
now become so common, that it is highly important for the
medical witness to know precisely what are his duties, as well
as the difficulties which he is likely to encounter.

§ 629. Unlike the ordinary witness who relates only what
comes within the cognizance of his own senses, the expert
testifies respecting the inferences that may be drawn from the
facts related by others. In other words, certain facts being
given, the expert is required to state the general principle
which they indicate in regard to the question at issue. This
method of obtaining information on scientific subjects is as
inappropriate as possible, but in this respect our rules of evi-
dence recognize no distinction between matters of fact and
matters of opinion. In regard to the latter, as well as the
former, the testimony is off-hand, with no other preparation
than what may have been anticipated by a shrewd conjecture
as to the course of inquiry which the examination may pursue.
Objectionable, however, as this method is, it is the only one
known to our laws, and its requirements must be met in the
best possible manner.

§ 630. The expert should be prepared for his duty by a well-
ordered, well-digested, comprehensive knowledge of mental

phenomena in a sound as well as unsound state. The question
40 .
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perhaps disconnected facts. Without it, he will be constantly
liable to the mistake of regarding a trait or act as indicative
of disease, for no other reason, perhaps, than because it occurs
in a case supposéd to be doubtful, and of confounding natural
eccentricities and impulses with the manifestations of active
insanity. The expert who is deficient in this kind of knowl-
edge can never be a reliable witness in questions of insanity.

§ 631. However well prepgred the witness may be, he will
find it necessary to be on his guard against another disad-
vantage incident to our method of eliciting evidence. He is
called by the party that has reason to believe that his testimony
will serve that party’s purpose. He is, in form at least, that
_party’s witness, engaged by him, and by him made acquainted
with all that he knows respecting the merits of the case.
Counsel look at one side of the question only, and naturally
endeavor to make the expert participate in their views, while
their intercourse is marked by a kind of cordiality and fellow-
feeling somewhat adverse to that independence which the
expert should never relinquish. In many cases, no doubt, this
would be unavoidable under any mode of procedure, and the
only thing the expert can do is to shun the evils of this ar-
rangement as much as he possibly can. '

There are other points in regard to which an expert, not
much familiar with courts, may be benefited by a word or two
of advice.

§ 632. In the first place, let him beware how he suffers the
dread of being thought ignorant of his profession to draw
from him a positive and unqualified reply, where a modest
doubt would better express the extent of his knowledge. It
is not expected that on the spur of the moment, without any
special preparation, he should always be ready to express an
opinion on an obscure point, or one somewhat remote from
the line of his ordinary duties. Neither court nor counsel
ever commit a folly like this. They are .careful to make their
opinions the result of calm, deliberate reflection, and thorough
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but to give an opinion on a scientific subject for the purpose

! of promoting the cause of justice. Such, in point of fact, not-

- withstanding our modes of procedure, is the proper function

of the expert; and, as courts generally are disposed to receive

| any light he can furnigh, they will sustain hith in his endeavor

\ to make himself thoroughly understood. Indeed, they are less

 likely to yield their confidence to categorical and unqualified

| statements, indicative as they must be, either of ignorance or

| trepidation, than to the cautious angd guarded manner charac-
| teristic of true science. -

§ 634. The medical witness must be on his guard against
another favorite manceuvre of counsel,— that of supposing
cases, and drawing out of the witness an opinion that may be
advantageously applied to the case in hand. It is easy enough
for an active imagination to create a' case apparently favorable
to a certain hypothesis. And this is its radical fault, that it
is without life or substantiality ; a mere figment of the brain.
It is a well-settled principle that, in matters of science, opinions
must not be formed on a partial statement of facts; but how
can any statement be regarded as complete or incomplete,

“which is professedly fictitious? In a case where the validity
of a will was contested on the ground of the insanity of one of
the subscribing witnesses, it appeared in evidence that he had
at one time entertained some gross delusions, and attempted
suicide ; but that for a few months previous to the execution of
the will he had renounced the delusions, pursued his studies,
written a very good book, and, in short, seemed to be entirely
like himself, with the exception of unusual shyness and desire
for solitude. To one of the experts, who had expressed the
opinion that this person was of sound mind, this question was
put: ¢ Supposing he had committed murder about the time
he witnessed the will, would you have considered him as
morally responsible for the act?” The question was artfully
founded upon the imputed disposition of the expert to admit
too readily the plea of insanity in criminal cases. The court
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more in the general style of the conduct and discourse than in
, any single act or notion. At any rate, let him firmly decline
to form an opinion on one or two selected facts.

§ 636. Lawyers are much disposed to ask for a definition of
insanity, and it will be well for the witness to be prepared on
this point, bearing in mind that the object of the question is,
not so much to obtain any light on the subject, as to perplex
and embarrass him.  Medical writers have exercised their wits
in seeking what they are pleased to call a definition of in-
sanity, in the belief that, if once discovered, they would know
precisely what insanity is and what it is not. It is generally
admitted that no one has yet succeeded in accomplishing this
laudable purpose, for insanity belongs to a class of phenomena
that may be described and explained, but are not the proper
object of a definition; and the reason why an unexception-
able one has not appeared is not so much on account of the
obscurijty of the subject, as because the object is inappropriate
and nugatory. If the medical witness suffer himself to be
drawn into a metaphysical discussion, he will be sure to be
worsted, for his opponent is cool and prepared, while he is
taken by surprise, and unable to see the point to which he is
dexterously led.

§ 637. The witness is sometimes asked if all people are not
more or less insane, and if all crime is not temporary madness.
The object of the question is to excite a prejudice against the
plea of insanity generally, by implying that it is used to shield
the evil-doer from the penal consequences of unbridled pas-
sion. Although never relevant to the case in hand, yet the
witness may sometimes deem it proper to return a formal and
deliberate answer ; and if his views on the subject agree with
ours, he will firmly maintain the distinction between normal
passion and maniacal fury; between the infirmities and short-
comings of a limited nature, and the manifestations of un-
equivocal disease. If people choose to set up in good faith or
otherwise, a fancied ideal of perfection, and.regard every one
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McGlue?! (1851). The medical experts “ were not allowed,”
says the court, Mr. Justice Curtis presiding, ¢ to give their
opinions on the case. It is not the province of the expert to
draw inferences of fact from the evidence, but simply to declare
his opinion on a known or hypothetical state of facts; and,
therefore, the counsel on each side have put to the physicians
such states of fact as they deemed warranted by the evidence,
and have taken their opinions thereon. If you consider any of
these states of fact put to the physicians are proved, then the
opinions thereon are admissible evidence to be weighed by you.
Otherwise, their opinions are not applicable to this case.”
English decisions to the same effect, chiefly of very recent
occurrence, may be found in the books, and may be briefly
noticed.

§ 640. At the trial of Earl Ferrers, in 1760, his counsel
proposed to ask the medical witness, ¢ whether any and which
of the circumstances which have been proved by the witnesses,
are symptoms of lunacy.” Whereupon, the question being
objected to by the Attorney-General, Baron Henley, who pre-
sided as Lord High Steward, observed that it ¢ tended to ask
the doctor’s opinion upon the result of the evidence,” and that
he ¢ must be asked whether this or that fact is a symptom of
lunacy.” 8 More recently, in Regina v. Francis* (1849), a phy-
sician who had heard all the evidence was asked whether, from
all he had thus heard, he was of opinion that the prisoner, at
the time he did the act in question, was of unsound mind.
The court, Baron Alderson, interposed, saying, ¢“I cannot
allow such a question to be put;” and on being reminded

* that the question was so put in McNaughton’s case, he added,

! 1 Curtis, 1. ‘ * 19 Howell, 943.

3 This ruling of Baron Henley, which we have given in full, precisely as
reported, besides being wrongly attributed to Lord Hardwicke, is wonder-
fully amplified and embellished in Lord Bgougham’s version of it, contained
in his remarks in the House of Lords on the McNaughton case. See 67
Hansard, 614.

4 4 Cox, C. C. 57.
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obviated the practical difficulty contemplated by the English

courts. It thus becomes the hypothetical case which they

require. It may have no foundation.in truth.. It may have

no more reality than the baseless fabric of a vision, yet for

the present purpose, it is to be regarded as true, and made the

basis of an opinion. It is immaterial, certainly, whether the

hypothetical case is presented in the language of the counsel,

or of the witnesses,— whether it is to be received directly from

the latter, or, at second hand, by a tedious process of circum- -
locution. '

§ 642. That the rule would have been modified in ‘the man-
ner here supposed, seems not unlikely in view of the fact, that,
in other cases, similar in principle, the question as put in the
Rogers case, was allowed, though objected to by counsel. In
Malton ». Nesbitt! (1824), and Fenwick v. Bell? (1844), —
cases resulting from collision of vessels, — where the question
at issue was one of negligence or unskilfulness on the part of
the master, nautical men who had attended the trial were
asked whether, supposing the evidence to be true, the master
was, in their opinion, guilty of negligence. In Beckwith ».
Sidebotham 3 (1807), this mode of putting the question was
sanctioned by Lord Ellenborough. The question at issue was
the unseaworthiness of a vessel, and eminent surveyors of
ships were allowed, upon the evidence of other witnesses, to
give their opinion on this point. V

§ 643. The principal, if not the only, objection to this mode of
putting the question to experts is, that it essentially removes the
expert from the witness stand to the jury-box, and allows him
" to usurp the functions of both judge and jury. How a witness
can be said to usurp the functions of the jury, when they may,
if they please, render a verdict in the very teeth of his opinion,
is not very obvious. If the jury choose to shape their verdict
by his opinions, they no more surrender to him their functions,

' 1'Car. & P. 70. * 1 Car, & Kir. 812,
? 1 Campbell, 116.
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render a just verdict, the jury must of necessity rely more or
less on the opinions of the experts. So far as those opinions
- are allowed to influence the verdict, so far may the expert be
said to assume the functions of the jury ; but, be it observed,
in the legitimate performance of his own part. Perhaps the
opinion af the expert may be decisive of the question at issue,
and thus determine the verdict. And why should it not? If
that opinion is correct, it would be highly reprehensible in the
jury to disregard it, although not bound by any legal enact-
ments. When a person is convicted of some criminal act,
though regarded by men long familiar with the phenomena of
insanity to have been insane at the time of its commission, the
jury no more deserve the praise of intelligence and courage
than if they had disregarded the calculations of a mathemati-
cian on a question of water-power.

§ 645. In the construction of a doubtful rule of evidence, it
would seem as if that should be preferred which let in upon
the jury,in the largest measure, the light of science and liberal
knowledge, — directly and clearly, without the intervention of
refracting media. What the jury want is light upon the dark
points of the case before them. The question is not what may
be the expert’s views in regard to the mental condition of A,
B, C, or any other individual, real or imaginary, but what he
thinks of the only person with whom the court has any con-
cern. In a-case involving a question of insanity, the expert is
called in éxpress'ly to give the jury the benefit of his special
acquaintance with the subject, — a benefit which he has a right
to give, and they a right to receive,— and thus assist them in
arriving at a correct verdict. For this purpose he hears all the
evidence, and carefully forms his opinion upon it. The next
step, it might be naturally supposed, would be to express that
opiniomr on the witness stand. But here the new rule is inter-
posed, and the expert is told that he must not utter a word
respecting the case, the details of which he has been following
day after day, perhaps for weeks together, but he may tell them
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certainly is regarded by jury and expert as the case which is on
trial, and in spite of any modification of language or change of
subordinate points, the opinion of the latter will inevitably be
shaped by what he has heard from the witnesses. If, on the
other hand, a case truly hypothetical is put to the expert, then
it needs' but little'reflection to see that the less it resembles
the case exhibited by the witnesses, the less will it enlighten
the jury in the formation of their verdict. But this method is
not only useless, it is .positively mischievous. It is very easy
for counsel, by suppressing some circumstances and adding
others, to present a case sufficiently like the one on trial to
seem to the jury the- same, but really so different as to elicit
from the expert an opinion very unlike that he had formed
respecting the actual case, and which, perhaps, he had already
expressed. The jury are mystified by such apparently contra-
dictory views, and it would not be strange- if they concluded
to disregard such deceptive lights altogether, and rely on their
own unassisted judgment.

§ 647. Another objection to this new mode of obtaining
an expert’s opinion is, that it violates one of the settled rules
of philosophy. It is well understood among scientific men
that they are not to enter on the discussion of facts that have
not been carefully observed, and duly authenticated. The
true disciple of modern science will scarcely allow himself to
talk of the attributes and incidents of a thing that never had
an objective existence, because, if the thing never really ex-
isted, we are liable, with our limited faculties and scanty
" knowledge, to attribute to it incidents more or less incom-
patible with one another. A hypothetical case must be
always open to this objection, that being the creation of coun-
sel it may be such a case as never did and never could exist
in nature; and therefore, that the opinion of an expert on such
" acase must be more or less unreliable. Indeed, nobody sup-
poses that the hypothetical cases stated by counsel always
represent cases that have actually occurred, for it is well un-
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derstood that they may be merely a collection of such particu-
lars as best suit the counsel’s purpose. Were we to enumerate
a train of symptoms chosen at random, and ask an expert
what disease they would signify in a patient who might exhibit
them, we should commit no greater absurdity than the counsel
does who picks out an incident here and there from & man’s
conduct and discourse, and then asks the expert on the witness
stand if he considers them as conclusive proof of insanity.

§ 648. It would seem as if the soundness of this principle
would be instantly recognized by lawyers, with whom it is a
sort of professional rule never to give counsel on a suppositi-
tious case. We know very well what would be the reply of
any lawyer having the slightest regard for his reputation, to
one who should seek his opinion in this manner: ¢ If the
case you put is merely a matter of speculation or curiosity, I
am willing to talk about it, but if you wish my opinion for a
practical purpose, on a case that has a real existence, you
must state that case with all its particulars, without addi-
tion or suppression; and sinee your imperfect knowledge of
these things might lead you, unconsciously, to misrepresent
the case, you hv better get a lawyer to state it for you.”
And yet, when the opinion of ang expert on a matter of
science is required, distinguished lawyers say you must not
ask him about facts which have been stated with all that
precision and completeness which only a judicial examins-
tion can secure, but you may draw upon your memory or
your imagination for the materials of a hypothetical. case,
and ask his opinion about that. A fiction, an acknowledged
creation of fancy, is supposed to serve the ends of truth and
Jjustice better than actual facts!

§ 649. Thus far we have gone upon the supposition that

. the rule now advanced, is, at least, practicable. Unquestion-
ably, it may be in many cases;. but in those cases, by no
means few, where the facts tou'ching the mental condition of
the party proceed from a cloud of witnesses, each one con-
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tributing something towards the general impression which is
made upon the mind of the expert, it cannot be strictly car-
ried out without manifest injustice. 'We had an opportunity,
a few months ago, of seeing it applied in a criminal trial, in
a federal court, held in a neighboring district. A ship-master
was on trial for beating to death one of his erew, and de-
fended on the plea of insanity. After a large number of
witnesses had been examined, the prisoner’s counsel pro-
ceeded to put the question to the experts in the usual way,
whereupon the district attorney objected, and his objection
was sustained in an elaborate opinion from the circuit judge.
No better illustration of the folly of the rule could be had
than was furnished by the actual result of all the discussion
which it provoked on this occasion. The court having pro-
nounced its decision, the following colloquy took place be-
tween the court and the prisoner’s counsel : —

Counsel. — I may assume a state of facts, I suppose ?

Court. — Unquestionably that may be done. That is the
decision of Judge Curtis.

Counsel. — Then am I to ask the witness thus: Taking
all the facts as testified by the mother of the prisoner, the .
statement of Capt. F'., and then the account given by C., &c.,
what would be his opinion as to the state of the prisoner’s
mind, or am I to read over my notes, and point out certain
facts?

Court.— You can ask your question.

Counsel. — (To witness.) Taking all the testimony of
Mrs. H. in regard to the condition and history of her son up
to the time of this occurrence of the 22d of January; the
statements and testimony of young C., as to the sickness
which, prior to the 22d of January, the prisoner had endured;
all the testimony of his previous life which goes to show his
nervous sensibilities ; the testimony of Capt. F. and Capt. N.
as to the occurrences at the Chincha Islands, and the extent

of the injury which occurred to him there; the testimony of
41
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C. and F. in regard to the occurrences of the 22d of January,
during the whole of that day and the succeeding and follow-
ing days and nights, until they arrived at P.,— upon the
assumption and basis that all that testimony is true and
believed by the jury, what, in your opinion, was the mental
condition of Capt. H. on the 22d of January ? '

§ 650. Here were a multitude of transactions bearing upon
the question of the prisoner’s mental condition, every one of
which it was necessary for the expert to take into the account
in making up his opinion. They could not be stated hypothet-
ically in any other language than that of the witnesses, with
all the collateral circumstances, and so obvious was this, that
neither the opposing counsel nor the court objected ; and so,
practically, the new rule was utterly disregarded. Thus, we
apprehend, it must always be disregarded, where the evidence
unfolds a large mass of particulars essential to the right un-
derstanding of the question at issue.

§ 651. It is a curious fact, not without some significance,
we imagine, if we could but see it, that in all the cases where
the new rule of evidence has been applied, the question at
. issue was one of mental disease, while in cases where it
was a question of other diseases, or wounds, no objection has
been made to the application of the old rule. In the trial of
Capt. Donellan for the murder of Sir T. Boughton (1780), for
instance, several physicians had stated the symptoms observed
before death, and the results of the autopsy after death, when
the celebrated John Hunter was called, and examined as
follows : —

Question. — Have you heard the evidence that has been given
by these gentlemen ?

Answer. — 1 have been present the whole time.

Q. —Did you hear Lady Boughton’s evidence ?

A.—T heard the whole.

@.—Did you attend to the symptoms her Ladyship de-
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scribed, as appearing upon Sir Theodosius Boughton, after the
medicine was given him?

A. —1 did.

Q. — Can any certain inference upon physical or chirurgical
principles be drawn from those symptoms, or from the appear-
ances externally or internally of the body, to enable you, in
your judgment, to decide that the death was occasioned by
poison ?1!

§ 652. Had the question been whether or not Capt. Donellan
was insane when he took the life of Sir T. Boughton, then prob-
ably the court would have said : Mr. Hunter must not be asked
what opinion respecting the prisoner’s mental condition the
evidence has led him to form, but he may give his opinion on
a hypothetical state of facts ; he has no right to suppose that a
single word which he has heard from the witnesses is true, but
you may set up a fictitious Capt. Donellan and a fictitious Sir
Theodosius Boughton, and an imaginary chapter of incidents,
and ask what he thinks about them. This and numerous sim-
ilar instances, which might be cited did our limits permit, con-
strain us to ask, why this distinction ?

§ 653. We are brought to the conclusion that the rule in
question is not calculated to promote the ends of justice and
humanity ; and that a true reform would be to confine the ex-
pert to the case in hand as revealed by the evidence, and debar
him entirely from giving opinions upon hypothetical cases.
Such a course is not entirely without judicial sanction. In the
trial of Prescott, for the murder of Mrs. Cochran,in New Hamp-
shire (1834), the defence being insanity, an expert was asked
by the attorney-general the following question: ¢ If no act of
violence precede or follow the fatal deed, and no apparent mo-
tive can be found for the murder, should you believe a homi-
cide to be insane, merely because he has insane ancestors ?”’
To this the prisoner’s counsel [Hon. Ichabod Bartlett] objected,

! Trial of Capt. John Donellan, &c., reported by Joseph Gurney. Quoted
in Beck, ii. p. 792.
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simply because it wus improper to get the opinion on a sup-
posed case. The attorney-general replied that ‘the prisoner
was setting up the plea of insanity on the ground that some
remote ancestor of his was crazy ; and that the court would
‘perceive that the question was only to get the opinion of the
witness on a case precisely such as may be proved to exist
in this instance.” The court [Chief Justice Richardson] ob-
served ¢ that the question, being founded on a supposed case,
could not properly be put.” !

§ 654. If we are to have a new rule on the subject to prevent
the expert from encroaching on the province of the jury, let it
be that laid down by Lords Henley and Brougham, whereby the
expert is debarred from giving opinions respecting the case on
trial, or any other case, and allowed only to answer questions
as to the causes, symptoms, and other incidents of insanity.
In this way very important information would no doubt be
kept from the jury, but the mischief arising from hypothetical
cases would also be prevented.

§ 655. It cannot be denied, however, that the course permit-
ted by our State courts is encumbered by a practical difficulty
which should be carefully considered. It not unfrequently hap-
pens that discrepancies and contradictions appear in the tes-
timony, quite inconsistent with the idea of its being all true.
Having no right to decide for himself, between the true and
the false, what is the expert to do? We can only say that
where these contradictions are of a trivial chardacter and con-
fined to subordinate points, they may be overlooked, apparently
without any impropriety; but where they involve the main
facts at issue, it is not easy to see how he can arrive at any
conclusions without assuming the functions of the jury. In
this contingency, he can only candidly state his embarrassment
and show how the testimony clashes, describe the bearing which
its several portions may have on his opinion, and leave the fur-
ther disposal of the matter to the court.

! Report of the Trial of Abraham Prescott for the Murder of Sally
Cochran, &c., &c. Concord, N. H. 1834.
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§ 656. It often happens, too, that the evidence, without in-
volving any manifest contradiction of facts, bears the marks
of high coloring, of exaggerated statement, or unintentional
omissions. Different witnesses, we well know, seldom state
the same facts precisely alike. There will be something either
of addition or omission, in the testimony of each, calculated
to leave an impression different from that produced by the rest.
Here the expert is permitted, if not required, to make such
allowances as are naturally made by every other person around
him, otherwise he would be for ever debarred from giving an
opinion in a judicial inquiry. But the expert must never for-
get, that it is the whole evidence on which his opinion must be
founded, and if it be contradictory or deficient, he will best
consult his own reputation and promote the ends of justice, by
candidly stating the fact.
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Transitory mania, 142.

Trespass, action of, lies against the insane, 286.
Trestel, case of, 270. :
Trousseau, on aphasia, 182.

Turn of life, an occasion of dipsomania, 555.
Tuthill, testimony in the Davies case, 603.

U.
Unsoundness, legal definition of, 5; not weakness, 5.

V.

Vatelot, case of, 568. *
Venereal desires, symptom of dementia, 858.

Ww.

Ware, on delirium tremens, 547. -

Weber, case of, 226.

Whiting, J., on moral insanity, 326.

Wigan, on juvenile delinquency, 274.

Wills of imbeciles, 124; of monomaniacs, 803 et seq.; of the demented,
867; of the delirious, 874; of paralytics, 389; of suicides, 488.

Wilson, case of, 42, 574.

Windham, case of, 98.

Windmills, insane passion for, 305.

‘Winnemore, case of, 472.

Winslow, definition of delusion, 169.

Witnesses, medical, how their opinion should be asked, 638 et seq.

‘Wood, case of, 153. .

Woodward, on the plea of insanity, 825; case of a will made in delirium,
874; case of a monomaniac’s will, 301; on proof of sanity, 334, 338.

‘Wynne, on lucid intervals, 414. .

Z.
. Zacchias, on a test of idiocy, 435; on responsibility of epileptics, 465.

Cambridge: Press of John Wilson & Son.



e -



LANE MEDICAL LIBRARY

To avoid fine, this book should be returned on
or before the date last stamped below.

AD® 2 0) 195
FEB 10 160
R20 961
APR 2819
MAY 16 196
N 9 1941
‘0“25 'lfs;.'l

JUN 26 1974










